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Court of Appeals of the District of Columbia. 


No. 4137. 

Pauline Andre de la Mettrie et al., Appellants, 

vs. 

Elizabeth Pratt de Gasquet James et al. 

and 

No. 4138. 

David Keane, Receiver, Appellant, 

vs. 

Elizabeth Pratt de Gasquet James et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39090. 

Pauline Andre de la Mettrie and George Pratt de Gasquet 

James, Plaintiffs, 

against 

Elizabeth Pratt de Gasquet James, Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the United 
States, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Amended Bill. 

Filed July 20, 1921. 

Supreme Court of the District of Columbia. 

In Equity. 

No. 39090. 

Pauline Andre de la Mettrie and George Pratt de Gasquet 

James, Plaintiffs, 

against 

Elizabeth Pratt de Gasquet James, Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the United 
States, Defendants. 

To the Honorable Judges of the Supreme Court of the District of 
Columbia: 

The above named plaintiffs, complaining of the above named de¬ 
fendants, for an Amended Complaint, aver and state: 

I. That the plaintiffs were both born of American parents in the 
United States of America, but at present reside in Dinard, France, 
and have become citizens of the French Republic, the former by mar¬ 
riage to Vic Count de la Mettrie, a French citizen, and the latter by 
transfer of his allegiance to the French Republic during the late 
World War for military purposes but having been an American citi¬ 
zen at the time the judgment hereinafter mentioned was rendered in 
his favor, and that both of the plaintiffs and the husband of the first 
named, to wit, Henri de la Mettrie, served on the side of the Allies 
throughout the said War. 

II. That upon information and belief, the defendant, Thomas W. 

Miller, is the Alien Property Custodian of the United States, 

2 duly appointed by the President of the United States under 
and by virtue of the statute of the United States known as 

“Trading with the Enemy Act” approved October 6th, 1917, (C. 
106, Sec. 17, 40 Stat. 411, 425) and that he was qualified for such 
office on March 16th, 1921. 

III. Upon information and belief that the defendant, Frank 
White, is the Treasurer of the United States, duly appointed by the 
President of the United States by and with the consent of the Senate, 
being successor in such office of Guy F. Allen, who was the succes¬ 
sor of John Burke as such Treasurer. 

IV. That at the times hereinafter mentioned, the defendant, 
Elizabeth Pratt de Gasquet James, was and now is a resident of the 
city of Trieste in Austria, and is, and was, adjudged by judgment 
of the United States District Court for the Eastern District of New 
York, dated February 14th, 1921, and entered in the Clerk’s office of 
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said Court on the 16th day of February, 1921, in the case of Charles 
8. Aronstam against Elizabeth Pratt de Gasquet James, Francis P. 
Garvan, as Alien Property Custodian and another, to be an alien 
enemy as defined by the said Trading with the Enemy Act. 

V. That a final decree and judgment of the Surrogates Court of 
Ulster County in the State of New York, a Court having jurisdic¬ 
tion of the said proceeding, and upon service of Citation and due ap¬ 
pearance of all the parties thereto, In the Matter of the Judicial 
Settlement of the Accounts and Proceedings of Elizabeth Pratt de 

Gasquet James as Ancillary Executrix under the will of 

3 Amadee de Gasquet James, deceased, and entered in the Sur¬ 
rogate’s office of said Court in said County aforesaid on March 

21st, 1915, which, among other things, Ordered, Adjudged and De¬ 
creed the said Elizabeth Pratt de Gasquet James, after being charged 
with deficiency of $253,756.98 upon her Account as Executrix as 
settled therein, and after turning over certain securities and property 
of the said estate, to pay to Pauline Andre de La Mettrie the sum of 
$69,754.85, and to George Watson Pratt de Gasquet James the sum 
of $69,754.85, and the sum of $44,492.43 to Victoire Louise de Li- 
bran, and to Hereward Von der Decken, and Elizabeth Bleeker 
Von der Decken or their Guardian, the sum of $34,877.43 each. 
Which said judgment, after appeals to the Appellate Division 
and the Courtj of Appeals of the State of New York was affirmed 
as modified and resettled in accordance with the judgment of the 
(Yurt of Appeals of the State of New York by the said Surrogate’s 
(V>urt on November 3rd, 1917, and by decree entered in the office 
of said Surrogate on the said day and as so modified affirmed 
and resettled on the date aforesaid fixed and adjudged the amounts 
payable by the said Elizabeth Pratt de Gasquet James to tho 
respective parties to the said proceedings, as their respective shares 
of the said deficiency, as follows:— Pauline Andre de la Mettrie, 
$65,133.25; George W. Pratt de Gasquet James, $65,133.25; 
Victoire Louise de Libran, $45,542.22; Hereward Von der Decken, 
$32,566.68; Elizabeth Bleeker Von der Decken, $32,566.68, with 
legal interest upon the said amounts from March 21st, 1915, and 
awarding judgment to each of them respectively against the 

4 said Elizabeth Pratt de Gasquet James accordingly. That 
the judgment was duly docketed in the office of the Clerk of 

the City and County of New York on the 20th day of December, 
1919, which was the County in which certain property hereinafter 
mentioned belonging to the said judgment-debtor Elizabeth Pratt de 
Gasquet James was situated and in the hands or under the control of 
tho Farmers Loan & Trust Company of the City of New York at the 
time the said final judgment and decree was made and entered 

VI. That on or about November 5th, 1918, while the plaintiffs 
herein were engaged in the military service in France, and while 
the Surrogates Court of Ulster County aforesaid retained jurisdiction 
of the said proceeding under its decision and decree, as modified and 
affirmed by the Court of Appeals, to enforce the said deficiency judg¬ 
ment under the provision of the New York Code of Civil Procedure 
(Old Section 2555) and of its said Decree and while the Plain- 
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tiffs were proceeding against the property of the Judgment Debtor 
in the State of 'New York, hereinafter referred to and within the 
jurisdiction of the Courts, the Alien Property Custodian, presuming 
to act in pursuance of the said Trading with the Enemy Act, seized 
and took into his possession certain property of the defendant Eliza¬ 
beth Pratt de Gasquet James in the City of New York, then in the 
hands or under the control of the Farmers Loan & Trust Company 
of the City of New York, said seizure being announced in the public 
press on or about November 18th, 1919, together with the seizure of 
the properties of other alien enemies, as follows: 

“Countess Elizabeth Pratt de Gasquet James Schloss 

5 Ponovic bei Littni, Kram, Austria, formerly Elizabeth Pratt 
de Gasquet James of Esopus, Ulster County, New York, life 

estate in $135,000 under a voluntary trust made before marriage; 
bonds $590,000; bank balance $2,248.28.” 

And that since the seizure of the said property the said Farmers 
Loan and Trust Company has acted as the agent of the Alien Prop¬ 
erty Custodian in holding the principal of the said sequestered trust 
property to the credit of the Custodian, and also for the purpose of 
collecting the income upon the said trust fund, and transmitting it 
quarterly to the said Custodian, the last quarterly payment having 
been forwarded to him on March 4th, 1921, as plaintiffs are informed 
and believe, at which time the amount in the hands of the Alien 
Property Custodian was about the sum of $21,000. 

VII. That executions upon the said judgment in favor of each of 
the plaintiffs herein were issued out of the Surrogates Court of Ulster 
County, New York, under its seal to the Sheriff of the City and 
County of New York, directing him to satisfy the judgment herein¬ 
above described in favor of the plaintiffs herein out of the property 
of the said Elizabeth Pratt de Gasquet James within the County of 
New York, and made returnable into the said Surrogates Court, the 
first of said executions being dated October 18th, 1920, lodged with 
the Sheriff on October 22nd, 1920, and continuing with the reissu¬ 
ance of like executions down to the last execution dated February 
26th, 1921, and lodged with the Sheriff March 4th, 1921, all of 
which executions were served upon the Farmers Loan & Trust Com¬ 
pany and the Alien Property Custodian by the Sheriff, as plain¬ 
tiffs are informed and believe have been returned by the 

6 Sheriff unsatisfied. 

VIII. That although plaintiffs are informed and believe 
that a large part of the property of the said judgment-debtor was 
actually in the City and County of New York at the time the said 
executions were outstanding in the hands of the Sheriff, the said 
Sheriff was prevented from levying upon any of the property of the 
judgment-debtor subject to levy, and the plaintiffs were prevented 
from instituting or taking any proceeding upon the return of the 
executions unsatisfied to reach the said property and subject it to the 
said executions or to the further orders of the Court, as in such 
cases made and provided under the statutory and common law of 
the State of New York, or otherwise proceed in the enforcement of 
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their said judgment by reason of the restraining provisions of the 
Trading with the Enemy Act, Section 9, subdivision (/) as amended 
June 5th, 1921. 

IX. That the sequestration of the property of the defendant Eliza¬ 
beth Pratt de Gasquet James, aforesaid, under the said Trading with 
the Enemy Act, and the restraining provision of Section 9, subdivi¬ 
sion (/) have prevented the plaintiffs from obtaining satisfaction of 
their judgment out of the property of the said Elizabeth Pratt de 
Gasquet James, in said State by the legal methods provided by the 
laws of the State of New York, and that she has employed the said 
Trading with the Enemy Act to give a preference to an unliquidated 
claim in favor of her former attorney by confession of judgment to 
him for $5,000, and its attempted satisfaction over the heads of 

the plaintiffs as prior judgment creditors, and to enable her, 

7 among other things, to securq the payment of the balance of 
the said fund, under the control of the said Treasurer and Cus¬ 
todian, to her in such manner as to avoid the proceedings of the 
plaintiffs to satisfy their said judgment in the City and County of 
New York where the property was located at the time the same was 
sequestered by the Alien Property Custodian, as aforesaid. 

X. That this is a suit in equity to establish the claim arising out 
of the said judgment due to the plaintiffs from the said Elizabeth 
Pratt de Gasquet James, and for the satisfaction of the same out of 
the property sequestered by the Alien Property Custodian and in 
his hands and in the hands of the Treasurer of the United States pur¬ 
suant to the provisions of Section 9 of the Trading with the Enemy 
Act, and for all or any of the relief prayed for herein which the 
Court may deem just to grant. 

XI. Upon information and belief that the said moneys were de¬ 
posited in pursuance of Trading with the Enemy Act in the Treasury 
of the United States or under the control of the said Treasurer in 
whole or in part, and that the securities or other property seized by 
the Custodian are also in the possession of the Treasurer or the Alien 
Property Custodian. 

XII. Upon information and belief that money and property of the 
said judgment-debtor Elizabeth Pratt de Gasquet James, seized 
and sequestered by the Alien Property Custodian as aforesaid, is 
still in the possession or under the control of either the Treasury 
Department of the United States or the Alien Property Custodian. 

XIII. That on or about April 22nd, 1920, the plaintiffs 

8 filed their respective verified claims under the said judgment 
with the Alien Property Custodian and on or about May 29th, 

1920, duly filed their applications with the Custodian for allowance 
of the same under Section 9 of the “Trading with the Enemy Act” 
and that the same were disallowed on or about July 29th, 1920, upon 
the ground that the Republic of France had not accorded reciprocal 
rights to American citizens as to alien enemy property sequestered 
by that Government. That upon subsequent advices from the French 
Government conveyed to the American Department of State that 
such reciprocal privileges had been granted by it, such being the 
fact, the claims were again resubmitted and applications renewed to 
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the President for the allowance of the same and were on May 1921, 
disallowed. And that the plaintiffs’ claims have both been passed 
upon and disallowed by the Alien Property Custodian and the Presi¬ 
dent and this suit is accordingly brought upon the same under the 
provision to the Trading with the Enemv Act, Section 9, for the 
relief prayed for herein. That the plaintiffs are jointly interested in 
the allowance of the said claims and the distribution of the said fund 
and property in the hands of the Custodan and Treasurer between 
them equally to the extent of their said judgments and interest. 

Wherefore, Plaintiffs pray that it be decreed that the sum of 
$65,133.25 with interest from March 21st, 1915, is now due to each 
of the plaintiffs herein from the defendant, Elizabeth Pratt de Gas- 
quet James upon the decree and judgment secured against her in 
the Surrogate’s Court of Ulster County in the State of New 

9 York, on March 21st, 1915, and recorded in the office of the 
said Surrogate in said Ulster County on said date, a transcript 

of which was duly docketed in the office of the Clerk of the Supreme 
Court and of the County of New York on the 20th day of Decem¬ 
ber, 1919: and that they have judgment of this Court therefor. And 
that the Alien Property Custodian and the Treasurer of the United 
States, or the successors in office be directed to pay out of any money 
in their possession, which was or is the property of the defendant, 
Elizabeth Pratt de Gasquet James, to each of the Plaintiffs a sum suffi¬ 
cient to satisfy the said judgments as to each of them, or in so far 
as the money or property which was or is the money or property 
of the said defendant James in the possession or under the control 
of the said Custodian or Treasurer is sufficient to satisfy the same, 
share and share alike. And until there shall be a determination of 
Plaintiffs’ claims or cause of action ; n the premises, that the said 
Alien Property Custodian and the Treasurer of the United States 
retain in their possession all of the money or property which was or 
is the money or property of the said Elizabeth Pratt de Gasquet James 
up to the amount of the said judgment for the payment to the Plain¬ 
tiffs of their said claim or claims, together with interest and costs: 
or in the alternative that the Alien Property Custodian of the United 
States and the Treasurer of the United States, defendants herein, be 
Ordered and Decreed to return the property and funds sequestered 
or held by them as the property of Elizabeth Pratt de Gasquet James 
to the Farmers Loan & Trust Company, Trustee, or otherwise of 
the City of New York and such other person or persons by 

10 whom said property was conveyed, transferred, assigned, de¬ 
livered or paid over to the Alien Property Custodian; and that 

the plaintiffs have such other and further relief in the premises as 
may be just and equitable. 

Wherefore, Plaintiffs now pray that a writ of subpoena issue herein, 
directed to the above named defendants, and each of them, com¬ 
manding them on a certain day to appear and answer the bill of 
complaint. 

CHARLES HENRY BUTLER, 
JOHN A. KRATZ, 

Plaintiffs’ Solicitors . 
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United States of America, 

State & County of New York , ss: 

J. Noble Hayes, being duly sworn, deposes and says that he is an 
attorney and counselor at law, residing and having an office in the 
City, County and State of New York, and that he is also the attorney 
in fact, by duly executed power of attorney of Pauline Andre de le 
Mettrie and George Pratt de Gasquet James, the plaintiffs in the 
above entitled action; that he has read the foregoing declaration and 
knows the contents thereof and that the same are true of his own 
knowledge except as to those matters therein alleged on information 
and belief and as to those matters, he believes them to be true; that 
the sources of his information and the grounds of his belief are his 
complete familiarity with the transactions referred to, in which 
he has personally participated, and communications received 
11 by him orally and in writing from the plaintiffs; that the 
reason why this verification is made by deponent and not by 
the plaintiffs is that neither of the said plaintiffs are now within the 
United States. 

J. NOBLE HAYES. 

Subscribed and sworn to before me this 18" day of July, 1921. 

D. H. PULVERMACHER, 

Notary Public, Kings County, No. 102. 

Certificate filed in New York County No. 47. 

Kings County Registers No. 3341. 

New York County Register’s No. 3046. 

Commission Expires March —, -. 

Form 2. No. 66356. Series B. 

State of New York, 

County of New York, ss: 

I. William F. Schneider, Clerk of the County of New York, and 
also Clerk of the Supreme Court in and for said county, 

Do hereby certify, That said Court is a Court of Record, having 
by law a seal; that D. H. Pulvermaeher whose name is subscribed 
to the annexed certificate or proof of acknowledgment of the an¬ 
nexed instrument was at the time of taking the same a Notary 
Public acting in and for said county, duly commissioned and sworn, 
and qualified to act as such; that he has filed in the Clerk's Office of 
the County of New York a certified copy of his appointment and 
qualification as Notary Public for the County of Kings with his auto¬ 
graph signature; that as such Notary Public, he was duly authorized 
by the laws of the State of New York to protest notes; to take and 
certify depositions; to administer oaths and affirmations; to take 
affidavits and certify the acknowledgment and proof of deeds and 
other written instruments for lands, tenements and hereditaments, 
to be read in evidence or recorded in this state; and further, that 1 
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am well acquainted with the handwriting of such Notary Public and 
verily believe that his signature to such proof or acknowledgment is 
genuine. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said Court at the City of New York, in the County of 
New York, this 19 day of Julv 1921. 

[seal.] * WM. F. SCHNEIDER, 

Clerk. 


Fiat. 

Leave to file amended petition granted. 

A. A. HOEHLING, 

7/20/21. Justice. 

12 Motion to Dismiss Amended Bill of Complaint. 

Filed August 18, 1921. 

* * * * * * * 

Now come the defendants Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, by 
their attorney, Peyton Gordon, Attorney of the United States in and 
for the District of Columbia, and, appearing specially for that pur¬ 
pose, and none other, severally move to dismiss the amended bill of 
complaint exhibited against them in this cause, and assign as ground 
therefor the following: 

I. 

That said amended bill of complaint fails to allege affirmatively 
upon its face that the debt therein sought to be established arose with 
reference to the money or other property held by the Alien Property 
Custodian or the Treasurer of the United States for the account of 
the enemy defendant, Elizabeth Pratt de Gasquet James. 

Wherefore, these defendants pray that said amended bill of com¬ 
plaint be dismissed. 

PEYTON GORDON, 
Attorney of the United States in 
and for the District of Colum¬ 
bia, Attorney for the Defend¬ 
ants, Thomas W. Miller, as 
Alien Property Custodian, and 
Frank White, as Treasurer of 
the United States. 
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13 


Sirs: 


Messrs. Chas. H. Butler and John A. Kratz, 
Attorneys for Plaintiffs, 

1537 I Street N. W., 

Washington, D. C. 


Please take notice that the foregoing motion to dismiss the 
amended bill of complaint herein will be called to the attention of 
the Court on Wednesday, the seventh day of September, 1921, at the 
opening of the Court, or as soon thereafter as counsel can be heard. 

PEYTON GORDON, 
Attorney of the United States in 
and for the District of Co¬ 
lumbia, Attorney for Defend¬ 
ants, Thomas W. Miller, as 
Alien Property Custodian, and 
Frank White, as Treasurer of 
the United States. 


Service of copy of the foregoing motion and notice acknowledged 
this — day of August, A. D. 1921. 

BUTLER & KRATZ, 

By JOHN A. KRATZ, 

Attorneys for Plaintiffs. 

Aug. 18/21. 

14 Answer of Thomas W. Miller and Frank White. 

Filed October 18, 1921. 

******* 

Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
separately and severally answering the bill of complaint, and as their 
separate and several answers say: 

(1) That they have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered I of 
the bill of complaint, and therefore demand strict proof thereof; 

(2) They admit the averments of paragraph numbered II of the 
bill of complaint; 

(3) They admit the averments of paragraph numbered III of the 
bill of complaint; 

(4) Answering the averments of paragraph numbered IV of the 
bill of complaint these defendants say that they have no knowledge 
or information sufficient to form a belief with respect to the residence 
of the defendant Elizabeth Pratt de Gasquet James, and therefore 
demand strict proof thereof. 

Further answering said paragraph these defendants say that the 
allegation that the said Elizabeth Pratt de Gasquet James was ad¬ 
judged by judgment of the United States District Court for the East- 
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em District of New York, dated Februarvl4,1921, and entered in the 
Clerk’s office of said Court on the 16th dav of February, 1921, in the 
case of Charles S. Aronstam v. Elizabeth Pratt de Gasquet James, 
Francis P. Garvan, as Alien Property Custodian, and another 

15 to be an enemy as defined by the said Trading with the 
Enemy Act, is immaterial, irrelevant, inconsequential, and 

impertinent, in so far as this proceeding is concerned, and these de¬ 
fendants pray that the same may be stricken from the bill of com¬ 
plaint. In so far as this court may find that said allegations are 
material, these defendants deny that such an adjudication was made 
by the said court and say that any expressions by the court as to the 
enemy character of the said defendant were obiter dicta and did not 

t. 

constitute an adjudication or determination. 

(5) They have no knowledge or information sufficient to form 
a belief with respect to paragraph numbered V of the bill of com¬ 
plaint. and therefore demand strict proof thereof; 

(6 ) Answering the averments of paragraph numbered VI of the 
bill of complaint, these defendants say that the Alien Property Cus¬ 
todian, acting under and pursuant to the terms and provisions of 
the Trading with the Enemy Act, the amendments thereto, and 
the proclamations and executive orders issued thereunder, after in¬ 
vestigation determined that Elizabeth Pratt de Gasquet James was 
an enemy within the purview and meaning of the said Act, the 
amendments thereto, and the proclamations and executive orders 
issued thereunder, and that certain money and other property were 
owing or belonged to, held for, by, on account of, or for the benefit 
of the said enemy. Thereupon the Alien Property Custodian re¬ 
quired that the said money and other property be conveyed, trans¬ 
ferred, assigned, delivered, and/or paid to him, to be held, admin¬ 
istered and accounted for as provided by law, and the said require¬ 
ment of the Alien Property Custodian was duly and fully 

16 complied with. Subsequent to the said receipt the Alien 
Property Custodian, acting pursuant to law, paid over to the 

Treasurer of the United States the money received by him, and there 
is now in the hands of the Alien Property Custodian and the Treas¬ 
urer of the United States a large amount of money and other property 
required to be transferred to the Alien Property Custodian as afore¬ 
said. 

Further answering said paragraph, these defendants say that the 
determination of enemy character and of the ownership of the said 
property by the said Elizabeth Pratt de Gasquet James is not final for 
the purposes of this suit and the plaintiffs herein must offer proof 
and this court must determine out of what, if any, of the said money 
and other property any claims which these plaintiffs may establish 
may be paid. 

Further answering the said paragraph, these defendants say that 
at the proper time in this proceeding they will file in this court a 
complete arid accurate accounting of all the money and other prop¬ 
erty required to be conveyed, transferred, assigned, delivered, and/or 
paid to the Alien Property Custodian as the property of Elizabeth 
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Pratt de Gasquet James to the end that a just and equitable decree 
may be rendered herein. 

Except as specifically answered heretofore these defendants say 
that each and every other allegation in paragraph numbered VI of 
the bill of complaint is immaterial and impertinent to this cause of 
action, and these defendants are not required to answer the same. 
In so far as this court may find the said allegations relevant 

17 or pertinent, these defendants say that they have no knowl¬ 
edge or information sufficient to form a belief with respect 

thereto, and therefore demand strict proof thereof; 

(7) They have no knowledge or information sufficient to form a 
belief with respect to paragraph numbered VII of the bill of com¬ 
plaint, and therefore demand strict proof -thereof; 

(8) Answering the averments of paragraph numbered VIII of 
the bill of complaint, these defendants say that the averments of fact 
contained therein are immaterial, irrelevant and impertinent, and 
these defendants are not required to answer the same. In so far as 
this court may find that any or all of the said averments are ma¬ 
terial, these defendants say that they have no knowledge or informa¬ 
tion sufficient to form a belief with respect thereto, and therefore de¬ 
mand strict proof thereof; 

(9) Answering the averments of paragraph numbered IX of the 
bill of complaint, these defendants say that the same are immaterial, 
irrelevant, impertinent and inconsequential and these defendants are 
not required to answer the same. In so far as this court may find that 
the said averments are material, these defendants say that they have 
no knowledge or information sufficient to form a belief with respect 
to the averments of fact alleged therein, and therefore demand strict 
proof thereof; 

(10) The averments of paragraph numbered X of the bill of com¬ 
plaint are statements of law which these defendants are not required 
to answer; 

(11) Answering the averments of paragraph numbered XI of the 
bill of complaint, these defendants refer to their answer to 

18 paragraph numbered VI of the bill of complaint and pray 
that the same may be incorporated herein as if set forth in 

full as their answer to paragraph numbered XI of the bill of com¬ 
plaint ; 

(12) Answering the averments of paragraph numbered XII of 
Ihe bill of complaint, these defendants refer to their answer to para¬ 
graph numbered VI of the bill of complaint, and pray that the same 
may be incorporated herein as if set forth in full as their answer to 
paragraph numbered XII of the bill of complaint ; 

(13) Answering the averments of paragraph numbered XIII 
of the bill of complaint, these defendants admit that the plaintiff 
herein filed a notice of his claim with the Alien Property Custodian 
pursuant to Section 9 of the Trading with the Enemy Act. They 
admit that the plaintiffs herein filed an application for the executive 
allowance of their claims, and that the application for executive al¬ 
lowance was acted on unfavorably to the plaintiffs herein and their 
claims were disallowed. 
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Answering the averments of said paragraph with respect to the 
reasons as to why the application of the plaintiffs herein for executive 
allowance of their claims was unfavorably acted upon to the plaintiffs, 
these defendants say that such allegations are immaterial, irrelevant 
and impertinent, and these defendants are not required to answer 
the same. 

Further answering the said paragraph, these defendants deny that 
the Republic of France extends to a citizen of the United States 
such reciprocal rights as are required by Section 9 (e) of the 
19 Trading with the Enemy Act. 

Further separately and severally answering each and every 
allegation of the bill of complaint, these defendants separately and 
severally say: 

That this court is without jurisdiction of the subject matter of 
this suit because: 

(1) The debt sought to be recovered by the plaintiffs herein was 
neither owing to nor owned by the plaintiffs prior to October 6,1917; 
and 

(2) The plaintiffs are not citizens of the United States and the 
debt which they are seeking to recover did not arise with reference 
to the money or other property held by the Alien Property Cus¬ 
todian or the Treasurer of the United States as required by Section 
9 (c) of the Trading with the Enemy Act. 

Wherefore these defendants having fully answered the bill of com¬ 
plaint, pray that they be dismissed with their costs in this behalf 
expended. 

THOS. W. MILLER, 

Alien Property Custodian. 
FRANK WHITE, 

Treasurer of the United States. 


PEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia. 

20 District of Columbia, ss: 

Thomas W. Miller, being first duly sworn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
stated as of his personal knowledge are true, and those stated as 
upon information and belief he believes to be true. 

THOS. W. MILLER. 

Subscribed and sworn to before me this 18 day of October, A. D. 
1921. 

[seal.] 


ODEN B. GRAY, 

Notary Public. 
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District of Columbia, ss: 

Frank White, being first duly sworn, upon oath deposes and say9 
that he is Treasurer of the United States of America; that he has read 
the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things herein stated as of his personal 
knowledge are rue, and those stated as upon information and belief 
he believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 18th day of October, A. D. 
1921. 

[seal.] ELLA F. VAN ZANDT. 

21 Order Denying Motion to Dismiss. 

Filed October 20, 1931. 

******* 

The motion to mismiss in this cause coming on to be heard this 
fifth day of October, 1921, and the parties thereto having been orally 
heard on said motion, it is this fifth day of October, 1921, hereby 
ordered, adjudged and decreed that the motion to dismiss be, and the 
same hereby is, overruled, with leave to the defendants to answer 
within ten days. 

A. A. HOEHLING, 

Justice. 


22 Answer of Elizabeth Pratt de Gasquet James. 

Filed November 22,1921. 

******* 

The defendant, Elizabeth Pratt de Gasquet James, for her answer 
to the amended bill of complaint of the plaintiffs states: 

I. She admits that both the plaintiffs reside in and are citizens 
of the Republic of France, as alleged in paragraph one of said 
amended complaint. This defendant has no knowledge as to the 
allegation of said paragraph that the plaintiff, George Pratt de Gas¬ 
quet James, was an American citizen at the time the judgment in 
said bill of complaint mentioned was rendered in his favor. 

II. She admits the allegations of paragraph two of said complaint. 

III. She admits the allegations of paragraph three of said com¬ 
plaint. 

IV. She denies that she was or is a resident of the City of Trieste 
in Austria, as alleged in paragraph four of said amended complaint. 

She denies that she was adjudged to be an alien enemy as de¬ 
fined by the Trading with the Enemy Act, as alleged in paragraph 
four of said amended complaint, but, on the contrary, alleges that the 
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only effect of said judgment in that respect was to establish her 
status as a technical enemy on account of being in territory of an 
enemy or of an ally of an enemy so that the seizure of her property by 
the Alien Property Custodian was justified, but she alleges that at 
the time her property was seized by the Alien Property Cus- 

23 todian, and that she is now a citizen of the United States of 
America. She is now residing in Dinard, France. 

V. She admits, except as otherwise set forth in this paragraph of 
her answer, the material allegations of paragraph five of the said 
amended bill of complaint, but states that the subject of the proceed¬ 
ing in which said judgments were rendered was the estate of her 
former husband, Amadee de Gasquet James, of whose estate she was k 
executrix; that it was not the property of this defendant, nor was it 
in any way connected with the property of this defendant which was 
seized by the Alien Property Custodian, as set out in said amended 
complaint. This defendant denies that the capital of the trust fund 
mentioned in said bill of complaint was, on the 3rd day of Novel u- 
ber. 1917, or at any time subsequently to the 14th day of October, 
1887, the property of this defendant. 

17. Defendant admits that on or about May 29th, 1918, the Alien 
Property Custodian of the United States, acting under authority of 
law, seized and took into his possession certain property of this de¬ 
fendant which was then in the hands or under the control of The 
Farmers’ Loan and Trust Company, of the City of New York, and 
that since the seizure of said property said The Farmers’ Loan and 
Trust Company has acted as agent of the Alien Property Custodian 
in holding the principal of said sequestered property, (but not in¬ 
cluding the principal of said trust fund which was not sequestered ) 
to the credit of the Custodian and has collected the income accruing 
on said trust fund and has transmitted it to the said Alien Property 
Custodian, and that she believes the amount of her said 

24 property now in the hands of the Alien Property Custodian is 
about or in excess of $21,000, and she denies all the other 

allegations contained in said paragraph. She further states that her 

property which was seized by the Alien Property Custodian, as 

aforesaid, and which is now held by the Alien Property Custodian, 

with the exception of certain bonds appraised at $590, consists en- 

tirelv of monev derived as income from her life interest in and to 
*. € 

a certain trust fund created from property belonging to herself, and 
which never belonged to her deceased husband Amadee de Gasquet 
James, by a certain trust deed executed by her on October 14, 1887, 
to the said The Farmers’ Loan and Trust Company; that the claim 
which the plaintiffs are now asserting did not arise with reference to 
said voluntary trust fund or to the income of the same, which is 
the property of this defendant and is now held by the Alien Property 
Custodian, nor with reference to said bonds. On the contrary, that 
the claim which is now asserted arose with reference to the property 
of the former husband of this defendant, namely, the estate of 
Amadee de Gasquet James. 

VII. This defendant has no knowledge as to the truth of the 
allegations contained in paragraph seven of the amended complaint, 
and therefore denies the same in so far as they may be material. 
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VIII. Defendant for want of knowledge denies the allegation* of 
paragraph eight of the amended complaint, except in so far as 
said paragraph alleges that the property of this defendant in the 

hands of the Alien Property Custodian was not subject to 

25 execution or seizure on the said judgment of the Surrogate’s 
Court, by reason of the express provisions of the Trading 

with the Enemy Act; this is admitted. But she denies that any 
property at any time held by the said The Farmers’ Loan and Trust 
Company for, or for the benefit of, this defendant, could under the 
laws of the State of New York, have been levied upon under any 
execution issued out of any court or by any official, except the said 
bonds aforesaid which were appraised at $590. 

IX. She denies each and every allegation contained in paragraph 
nine of the amended bill of complaint, as therein alleged, except as 
admitted by the preceding paragraph VIII of this answer. 

A'. She admits the allegations of paragraph twelve of said amended 
complaint, except so far as payments have been made out of the 
money by virtue of a judgment entered in the United States Dis¬ 
trict Court for the Eastern District of New York on or about the 
14th day of February, 1921, in favor of Charles S. Aronstam against 
Elizabeth Pratt de Gasquet James, Francis P. Garvan, as Alien 
Property Custodian, and John Burke, as Treasurer of the United 
States. 

XI. She denies that the claims filed by plaintiffs with the Alien 
Property Custodian, as alleged in paragraph thirteen of the amended 
complaint, were disallowed upon the ground that the Republic of 
France had not accorded reciprocal rights to American citizens as 
to alien enemy property sequestered by that Government, but on the 
contrary states that said claims were rejected for the sole reason 
that tnev did not arise with reference to the monev or ether 

*/ 4< 

26 property held by the Alien Property Custodian or the Treas¬ 
urer of the United States as the property of this defendant. 

She is not advised whether or not the French Government has ac¬ 
corded such reciprocal rights to American citizens and therefore 
denies this allegation of paragraph thirteen of said amended com¬ 
plaint. She admits that the plaintiffs did file their respective claims 
with the Alien Property Custodian and the same were disallowed on 
July 29, 1920, and again on May —, 1921. 

Defendant therefore prays that the amended bill of complaint 
as against her may be dismissed, and for such other relief as she 
mav be entitled. 

FRANK DAVIS, JR., 

S. M. STELLWAGEN, 

Munsev Bid".. Washington, D. C.; 

FREDERICK GELLER, 

22 Exchange Place, New York City, 
Attorneys for Elizabeth Pratt de Gasquet James. 
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United States of America, 

State and County of New York, ss: 

Frederick Geller, being first duly sworn, says that he is an attorney 
and counsellor at law residing in Bronxville, New York, and having 
an office in the City and County and State of New York; that he is 
one of the attorneys of Elizabeth Pratt de Gasquet James, one of the 
defendants in the above entitled action; that the said Elizabeth 
Pratt de Gasquet James is absent from the District of Co- 

27 lumbia and from the United States of America, being at 
present in Dinard, France, and that the facts stated and al¬ 
legations contained in the foregoing answer of said Elizabeth Pratt 
de Gasquet James are true as affiant verily believes. 

FREDERICK GELLER. 

I hereby certify that the above affidavit was sworn to before me by 
said Frederick Geller, and by him signed in my presence this 18th 
day of November, 1921. 

[seal.] B. H. BECKER, 

Notary Public, Bronx County, No. 74. 

Bronx County Register’s No. —. 

New York County Clerk’s No. 263. 

New York County Register’s No. 3299. 

Commission expires March 30, 1923. 

Memorandum of Cowrt. 

Filed December 5, 1923. 

******* 

Mr. Justice Hoehling has informed me that there is no reason why 
this case should not be decided without giving any consideration 
to his ruling on the demurrer. Consequently it is decided as in¬ 
dicated upon final hearing and a decree may be entered accordingly. 

Settle decree on notice. 

WALTER I. McCOY, 

Chief Justice. 

28 Final Decree. 

Filed December 17, 1923. 

* * * * * * * 

This cause coming on to be heard at this term of this Court upon 
the bill of complaint filed herein, the answer of Thomas W. Miller, 
as Alien Property Custodian, and Frank White, as Treasurer of the 
United States, and the answer of Elizabeth Pratt de Gasquet James 
and evidence having been submitted to the Court and the argu- 
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ments of counsel having been heard, and the Court having taken time 
to consider, it is by the Court this 17th day of December, 1923, 
Adjudged, ordered and decreed that the bill of complaint be and 
the same hereby is dismissed, and it is further 

Adjudged, ordered and decreed that the defendants, Thomas W. 
Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, and the defendant Elizabeth Pratt de Gasquet 
James, recover their costs in this behalf expended, and that they have 
execution for the same as at law. 

WALTER I. McCOY, 

Chief Justice Supreme Court of 

the District of Columbia. 


From the foregoing decree the plaintiffs, in open court, note an 
appeal to the Court of Appeals of the District of Columbia, which 
appeal is allowed, and the penalty of the undertaking for costs 
thereon is fixed at one hundred dollars or in lieu thereof a 
29 cash deposit of fifty dollars. 

WALTER I. McCOY, C. J. 


Memorandum. 

i 


December 19, 1923.—$50 deposited by plaintiffs in lieu of appeal 
bond. 


Assignments of Error. 


Filed January 10, 1924. 


* ¥ w * * * * 


The Plaintiffs herein make the following Assignments of Error to 
the Final Decree and Judgment appealed from: 

1. The Trial Court erred in holding that the plaintiffs’ claims to 
recover the amount of the judgments with interest out of the se¬ 
questered property of the defendant, Elizabeth Pratt de Gasquet 
James, judgment-debtor, and for other relief, do not arise with ref¬ 
erence to the said sequestered money or property in the hands or 
under the control of the Alien Property Custodian and the Treasurer 
of the United States, within the meaning of the Trading with the 
Enemy Act as amended June 5th, 1920. 

2. The Trial Court erred in holding in effect that to entitle the 
plaintiffs to any of the relief prayed for it should have been shown, 
but was not shown, that there was a specific lien upon the money or 

property, such as a vendor’s lien, a lien created by pledge or 
30 mortgage, either specific or equitable, or by Statute, to bring 
the case within the provisions of the Trading with the Enemy 
Act, Section 9 (e) as amended by the law of June 5th, 1920. 

3. The Court erred in holding in effect that the rights of the plain¬ 
tiffs as judgment-creditors of the judgment-debtor, Elizabeth Pratt 
de Gasquet James, under the laws of the State of New York, upon 

2—4137a 
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the facts alleged in the Bill of Complaint, to collect their judgment 
out of the assets of the judgment-debtor in the State of New York, 
and to prevent the removal of these assets by her from said State to 
prevent the collection of their said judgments out of such property 
were not remedies which gave such security for the said judgment 
as attached to the property in the hands of the Alien Property 
Custodian, so that within the meaning of the Trading with the 
Enemy Act, the debt of claim arose with reference to the money or 
property held by the Custodian. 

4. The Trial Court erred in holding that there is no reason why 
this case should not be decided without giving any consideration to 
the order overruling the demurrer of the defendant Custodian and 
Treasurer. 

5. The Trial Court erred in holding that as a fact while a citizen 
of an allied or neutral power has exactly the same rights in the 
French Courts as a Frenchman has, to that extent, there is re¬ 
ciprocity, such as is required by the Trading with the Enemy Act, 
Section 9, subdivision (e), but that there isn’t any reciprocity as to 
the particular thing under consideration in the instant case, and 
there was, therefore, no jurisdiction in the Supreme Court of the 

District of Columbia to decree the relief prayed for as to 

31 either of the Plaintiffs, and in effect holding that the Govern¬ 
ment of France did not extend full reciprocal rights to Amer¬ 
ican citizens in the Court of the French Republic to those granted 
to French citizens in the Courts of the United States, in respect to 
claims against sequestered property in the hands of such Govern¬ 
ment by the Trading w T ith the Enemy Act. 

G. That the Trial Court erred in excluding the certified copy of a 
communication received by the State Department and under the 
signature and seal of the Secretary of State from the French Govern¬ 
ment through the French Embassy at Washington dated the 11th 
dav of December, 1922, with a translation by the State Department 
(Plaintiffs’ Exhibit 11 for identification.) 

7. That the Trial Court erred in denying a motion to amend the 
bill of Complaint for the purpose of adding the said David Keane, 
Receiver, under the order of the Supreme Court of the State of New 
York, as a co-defendant herein. 

8. The Court erred in excluding, without examination by the 
Court, or allowing the same to be marked, and refusing to allow 
them even to be offered in evidence, the documents produced in Court 
by the Attorney General under stipulation with Plaintiffs’ counsel, 
in lieu of the service of a subpoena duces tecum as follows: (a) the 
claim filed by the defendant James with the Custodian on or about 
December 24th, 1920; ( b ) all the papers produced in Court from 
the files of the Custodian’s and Attorney-General’s offices under the 

stipulation, and contained in a bundle; ( c ) all copies of let- 

32 ters addressed and sent to the Alien Property Custodian or 
Treasurer of the United States relating to these claims filed 

by the defendant James, which were produced in Court under stipu¬ 
lation with him. 
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9. The Court erred in refusing to allow the Assistant Deputy At¬ 
torney General, who produced the above mentioned papers in Court, 
and had them in his possession, to be sworn as a witness when called 
by Plaintiffs’ counsel to the stand. 

10. The Court erred in excluding Section 1172 of the Penal Law 
of the State of New York offered by the Plaintiffs in evidence. 

11. The Court erred in excluding Sections 2554, 2553 and 2458 
of the Code of Civil Procedure of the State of New York, offered by 
the Plaintiffs in evidence. 

12. The Court erred in excluding Sections 2432, 2435, 2437 and 
2441 of the Code of Civil Procedure of the State of New York. 

13. The Court erred in excluding Sections 1871-1879 of the Code 
of Civil Procedure of the State of New York relating to judgment- 
creditors’ action. 

14. The Court erred in excluding Sections 550, 551 and 552 of 
the Code of Civil Procedure of the State of New York referring to 
arrest in civil cases. 

15. The Court erred in excluding the certified copy of the judg¬ 
ment of the U. S. District Court of the Eastern District of New York 
in the case of Charles S. Aronstam vs. Elizabeth Pratt de Gasquet 
James, the Alian Property Custodian and Treasurer of the United 
States. (Plffs.’ Exhibit 13 for Identification.) 

16. The Court erred in excluding the Account of the de- 
33 fendant James, filed in the Surrogate’s Court of Ulster 
County, New York, on April 13th, 1913, which is the basis 
of the Plaintiffs’ judgment upon which this present claim in this 
suit is based. 

17. The Court erred in refusing to allow Plaintiffs’ exhibit 12, a 
statement of the property in the hands of the Custodian on January 
3rd, 1921, Income, and “Amount to be returned” previously pro¬ 
duced by the Attorney General offered in evidence by the Plain¬ 
tiffs, received and marked “Exhibit 12, J. B. C.” And in refusing 
to allow the Deputy Assistant Attorney General, who produced the 
same, to be examined under oath in Court as to the same. 

18. The Court erred in holding in effect that the plaintiffs have 
not set forth and proven facts sufficient to entitle them to the equi¬ 
table relief as prayd for. 

19. The Court erred in dismissing the Bill of Complaint. 

20. The Court erred in entering judgment dismissing the Com¬ 
plaint herein with costs. 

J. NOBLE HAYES, 

GUY H. JOHNSON, 
Attorneys for Appellants. 


Memoranda. 

January 21, 1924.—Time to submit statement of evidence ex¬ 
tended to February 19, 1924. 

February 11, 1924.—Statement of evidence submitted, 
signed and filed. 


34 
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Designation of Record on Appeal. 

Filed February 11, 1924. 

******* 


To the Clerk of the Supreme Court of the District of Columbia. 

Sir: 

Please prepare record for filing in the Court of Appeals of the 
District of Columbia in the above-entitled cause and include the fol¬ 
lowing papers: 

1. Amended bill. 

2. Motion to dismiss amended bill. 

3. Order denying motion to dismiss. 

4. Answer of defendants Thomas W. Miller, Allen Property Cus¬ 
todian, and Frank White, Treasurer of the United States. 

5. Answer of defendant Elizabeth Pratt de Gasquet James. 

6. Memorandum decision of Court (December 5, 1923). 

7. Final decree dismissing bill. 

8. Allowance of appeal. 

9. Note of deposit in lieu of bond on appeal. 

10. Assignment of Error. 

11. Order extending time for submission of statement of evidence. 

12. Note of submission, signing and filing of Statement of Evi¬ 
dence. 

35 13. This designation of record. 

J. NOBLE HAYES, 
Attorney for Plaintiffs. 


Messrs. Frank Davis, Jr., S. M. Stellwagen, William J. Neale, Fred¬ 
erick Geller, Attorneys for Defendant Elizabeth Pratt de Gasquet 
James; Dean Stanley, Attorney for Defendants, Thomas W. Mil¬ 
ler, Alien Property Custodian, and Frank White, Treasurer of the 
United States. 

Gentlemen : 


Attached hereto please find copy of designation of record in the 
above-entitled appeal. 

J. NOBLE HAYES, 

Per G. H. J., 

Attorney for Plaintiffs. 
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Service of copy of above designation of record acknowledged this 
sixth day of February, 1924. 

WM. J. NEALE, 

Of Attorneys for Defendant Elizabeth 

Pratt de Gasquet James. 
DEAN HILL STANLEY, 
Attorney for Defendants Thomas W. Miller, 
Alien Property Custodian, and Frank 
White, Treasurer of the United States. 

36 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 35, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 39090 in Equity, wherein Pau¬ 
line Andre de la Mettrie et al. are Plaintiffs and Elizabeth Pratt de 
Gasquet James et al. are Defendants, as the same remains upon the 
files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20h day of March, 1924. 

[Seal of Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk. 


36 ^ Court of Appeals of the District of Columbia, April 

Term, 1924. 

No. 4138. 

David Keane, Receiver, Appellant, 

vs. 

Elizabeth Pratt de Gasquet James, Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the United 
States, Appellees. 

Appeal from the Supreme Court of the District of Columbia. 
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37 Supreme Court of the District of Columbia. 

In Equity. 

No. 39090. 

Pauline Andre De La Mettrie and George Pratt De Gasquet 

James, Plaintiffs, 

against 

Elizabeth Pratt de Gasquet James, Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the United 
States, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

38 Amended Bill. 

Filed July 20, 1921. 

Supreme Court of the District of Columbia. 

In Equity. 

No. 39090. 

Pauline Andre De La Mettrie and George Pratt De Gasquet 

James, Plaintiffs, 

against 

Elizabeth Pratt de Gasquet James, Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the United 
States, Defendants. 

To the Honorable Judges of the Supreme Court of the District of 
Columbia: 

The above named plaintiffs complaining of the above named de¬ 
fendants, for an Amended Complaint, aver and state: 

I. That the plaintiffs were both born of American parents in the 
United States of America, but at present reside in Dinard, France, 
and have become citizens of the French Republic, the former by mar¬ 
riage to Vic Count de la Mettrie, a French citizen, and the latter by 
transfer of his allegiance to the French Republic during the late 
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World War for military purposes but having been an American citi¬ 
zen at the time the judgment hereinafter mentioned was rendered in 
his favor, and that both of the plaintiffs and the husband of the first 
named, to wit, Henri de la Mettrie,, served on the side of the Allies 
throughout the said War. 

II. That upon information and belief, the defendant, Thomas W. 

Miller, is the Alien Property Custodian of the United States, 

39 duly appointed by the President of the United States under 
and by virtue of the statute of the United States known as 

“Trading with the Enemy Act” approved October 6th, 1917, (C. 
106, Sec. 17, 40 Stat. 411, 425) and that he was qualified for such 
office on March 16th, 1921. 

III. Upon information and belief that the defendant, Frank 
White, is the Treasurer of the United States, duly appointed by the 
President of the United States by and with the consent of the Senate, 
being successor in such office of Guv F. Allen, who was the succes- 
sor of John Burke as such Treasurer. 

IV. That at the times hereinafter mentioned, the defendant, 
Elizabeth Pratt de Gasquet James, was and now is a resident of the 
city of Trieste in Austria, and is, and was, adjudged by judgment 
of the United States District Court for the Eastern District of New 
York, dated February 14th, 1921, and entered in the Clerk’s office of 
said Court on the 16th day of February, 1921, in the case of Charles 
S. Aronstam against Elizabeth Pratt de Gasquet James. Franc's P. 
Garvan, as Alien Property Custodian and another, to be an alien 
enemv as defined by the said Trading with the Enemy Act. 

V. That a final decree and judgment of the Surrogate’s Court of 
Ulster County in the State of New York, a Court having jurisdic¬ 
tion of the said proceeding, and upon service of Citation and due ap¬ 
pearance of all the parties thereto, In the Matter of the Judicial 
Settlement of the Accounts and Proceedings of Elizabeth Pratt de 

Gasquet James as Ancillary Executrix under the will of 

40 Amadee de Gasquet James, deceased, and entered in the Sur¬ 
rogate’s office of said Court in said County aforesaid on March 

21st, 1915, which, among other things, Ordered, Adjudged and De¬ 
creed the said Elizabeth Pratt de Gasquet James, after being charged 
with deficiency of $253,756.98 upon her Account as Executrix as 
settled therein, and after turning over certain securities and property 
of the said estate, to pay to Pauline Andre de La Mettrie the sum of 
$69,754.85, and to George Watson Pratt de Gasquet James the sum 
of $69,754.85, and the sum of $44,492.43 to Victoire Louise de Li- 
bran. and to Hereward Von der Decken, and Elizabeth Bleeker Von 
der Decken, or their Guardian, the sum of $34,877.43 each. 
Which said judgment, after appeals to the Appellate Division 
and the Court of Appeals of the State of New York was 
affirmed as modified and resettled in accordance with the judg¬ 
ment of the Court of Appeals of the State of New York by the said 
Surrogate’s Court on November 3rd, 1917. and by decree entered in 
the office of said Surrogate on the said day and as «o modified af¬ 
firmed and resettled on the date aforesaid fixed and adjudged the 
amounts payable by the said Elizabeth Pratt de Gasquet James to 
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the respective parties to the said proceedings, as their respective 
shares of the said deficiency, as follows:—Pauline Andre de la 
Mettrie, $35,133.25; George W. Pratt de Gasquet James, $65,133.25 ; 
Victoire Louise de Libran, $45,542.22; Hereward Von der Decken, 
$32,566.68; Elizabeth Bleeker Von der Decken, $32,566.68, with 
legal interest upon the said amounts from March 21st, 1915, and 
awarding judgment to each of them respectively against the 
41 said Elizabeth Pratt de Gasquet James accordingly. That the 
said judgment was duly docketed in the office of the Clerk of 
the City and County of New York on the 20th day of December, 
1919, which was the County in which certain property hereinafter 
mentioned belonging to the said judgment-debtor Elizabeth Pratt de 
Gasquet James was situated and in the hands or under the control of 
the Farmers Loan & Trust Company of the City of New York at the 
time the said final judgment and decree was made and entered. 

VI. That on or about November 5th, 1918, while the plaintiffs 
herein were engaged in the military service in France, and while 
the Surrogate’s Court of Ulster County aforesaid retained jurisdiction 
of the said proceeding under its decision and decree, as modified and 
affirmed by the Court of Appeals, to enforce the said deficiency judg¬ 
ment under the provision of the New York Code of Civil Procedure 
(Old Section 2555) and of its said Decree and while thp Plain¬ 
tiffs were proceeding against the property of the Judgment Debtor 
in the State of New York, hereinafter referred to and within the 
jurisdiction of the Courts, the Alien Property Custodian, presuming 
to act in pursuance of the said Trading with the Enemy Act, seized 
and took into his possession certain property of the defendant Eliza¬ 
beth Pratt de Gasquet James in the City of New York, then in the 
hands or under the control of the Farmers Loan & Trust Company 
of the City of New York, said seizure being announced in the public 
press on or about November 18th, 1919, together with the seizure of 
the properties of other alien enemies, as follows: 

“Countess Elizabeth Pratt de Gasquet James Schloss 
41 Vo Ponovic bei Littni, Kram, Austria, formerly Elizabeth Pratt 
de Gasquet James of Esopus, Ulster County, New York, life 
estate in $135,000 under a voluntary trust made before marriage; 
bonds $590,000; bank balance $2,248.28.” 

And that since the seizure of the said property the said Farmers 
Loan and Trust Company has acted as the agent of the Alien Prop¬ 
erty Custodian in holding the principal of the said sequestered trust 
property to the credit of the Custodian, and also for the purpose of 
collecting the income upon the said trust fund, and transmitting it 
quarterly to the said Custodian, the last quarterly payment having 
been forwarded to him on March 4th, 1921, as plaintiffs are informed 
and believe, at which time the amount in Ihe hands of the Alien 
Property Custodian was about the sum of $21,000. 

VII. That executions upon the said judgment in favor of each of 
the plaintiffs herein were issued out of the Surrogate’s Court of Ulster 
County, New York, under its seal to the Sheriff of the City apd 
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County of New York, directing him to satisfy the judgment herein¬ 
above described in favor of the plaintiffs herein out of the property 
of the said Elizabeth Pratt de Gasquet James within the County of 
New York, and made returnable into the said Surrogate’s Court, the 
first of said executions being dated October 18th, 1920, lodged with 
the Sheriff on October 22nd, 1920, and continuing with the reissu¬ 
ance of like executions down to the last execution dated February 
26th, 1921, and lodged with the Sheriff March 4th, 1921, all of 
which executions were served upon the Farmers Loan & Trust Com¬ 
pany and the Alien Property Custodian by the Sheriff, as plain¬ 
tiffs are informed and believe have been returned by the 

42 Sheriff unsatisfied. 

VIII. That although plaintiffs are informed and believe 
that a large part of the property of the said judgment-debtor was 
actually in the City and County of New York at the time the said 
executions were outstanding in the hands of the Sheriff, the said 
Sheriff was prevented from levying upon any of the property of the 
judgment-debtor subject to levy, and the plaintiffs were prevented 
from instituting or taking any proceeding upon the return of the 
executions unsatisfied to reach the said property and subject it to the 
said executions 6r to the further orders of the Court, as in such 
cases made and provided under the statutory and common law of 
the State of New York, or otherwise proceed in the enforcement of 
their said judgment by reason of the restraining provisions of the 
Trading with the Enemy Act, Section 9, subdivision (/) as amended 
June 5th, 1921. 

IX. That the sequestration of the property of the defendant Eliza¬ 
beth Pratt de Gasquet James, aforesaid, under the said Trading with 
the Enemy Act, and the restraining provision of Section 9, subdivi¬ 
sion (/) have prevented the plaintiffs from obtaining satisfaction of 
their judgment out of the property of the said Elizabeth Pratt de 
Gasquet James, in said State by the legal methods provided by the 
laws of the State of New York, and that she has employed the said 
Trading with the Enemy Act to give a preference to an unliquidated 
claim in favor of her former attorney by confession of judgment to 
him for $5,000, and its attempted satisfaction over the heads of 

the plaintiffs as prior judgment creditors, and to enable her, 

43 among other things, to secure the payment of the balance of 
the said fund, under the control of the said Treasurer and Cus¬ 
todian, to her in such manner as to avoid the proceedings of the 
plaintiffs to satisfy their said judgment in the City and County of 
New York w T here the property was located at the time the same was 
sequestered by the Alien Property Custodian, as aforesaid. 

X. That this is a suit in equity to establish the claim arising out 
of the said judgment due to the plaintiffs from the said Elizabeth 
Pratt de Gasquet James, and for the satisfaction of the same out of 
the property sequestered by the Alien Property Custodian and in 
his hands and in the hands of the Treasurer of the United States pur¬ 
suant to the provisions of Section 9 of the Trading with the Enemy 
Act, and for all or any of the relief prayed for herein which the 
Court may deem just to grant. 
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XI. Upon information and belief that the said moneys were de¬ 
posited in pursuance of Trading with the Enemy Act in the Treasury 
of the United States or under the control of the said Treasurer in 
whole or in part, and that the securities or other property seized by 
the Custodian are also in the possession of the Treasurer or the Alien 
Property Custodian. 

XTI. Upon information and belief that money and property of the 
said judgment-debtor Elizabeth Pratt de Gasquet James, seized 
and sequestered by the Alien Property Custodian as aforesaid, is 
still in the possession or under the control of either the Treasury 
Department of the United States or the Alien Property Custodian. 

XIII. That on or about April 22nd, 1920, the plaintiffs 

44 filed their respective verified claims under the said judgment 
with the Alien Property Custodian and on or about May 29th, 

1920, duly filed their applications with the Custodian for allowance 
of the same under Section 9 of the “Trading with the Enemy Act” 
and that the same were disallowed on or about July 29th, 1920, upon 
the ground that the Republic of France had not accorded reciprocal 
rights to American citizens as to alien enemy property sequestered 
by that Government. That upon subsequent advices from the French 
Government conveyed to the American Department of State that 
such reciprocal privileges had been granted by it, such being the 
fact, the claims were again resubmitted and applications renewed to 
the President for the allowance of the same and were on May 1921, 
disallowed. And that the plaintiffs’ claims have both been passed 
upon and disallowed by the Alien Property Custodian and the Presi¬ 
dent and this suit is accordingly brought upon the same under the 
provision to the Trading with the Enemy Act, Section 9, for the 
relief prayed for herein. That the plaintiffs are jointly interested in 
the allowance of the said claims and the distribution of the said fund 
and property in the hands of the Custodan and Treasurer between 
them equally to the extent of their said judgments and interest. 

Wherefore, Plaintiffs pray that it be decreed that the sum of 
$65,133.25 with interest from March 21st, 1915, is now due to each 
of the plaintiffs herein from the defendant, Elizabeth Pratt de Gas¬ 
quet James upon the decree and judgment secured against her in 
the Surrogate’s Court of Ulster County in the State of New 

45 York, on March 21st, 1915, and recorded in the office of the 
said Surrogate in said Ulster County on said date, a transcript 

of which was duly docketed in the office of the Clerk of the Supreme 
Court and of the County of New York on the 20th day of Decem¬ 
ber, 1919: and that they have judgment of this Court therefor. And 
that the Alien Property Custodian and the Treasurer of the United 
States, or the successors in office be directed to pay out of any money 
in their possession, which was or is the property of the defendant, 
Elizabeth Pratt de Gasquet James, to each of the Plaintiffs a sum suffi¬ 
cient to satisfy the said judgments as to each of them, or in so far 
as the money or property which was or is the money or property 
of the said defendant James in the possession or under the control 
of the said Custodian or Treasurer is sufficient to satisfy the same, 
share and share alike. And until there shall be a determination of 
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Plaintiffs’ claims or cause of action in the premises, that the said 
Alien Property Custodian and the Treasurer of the United States 
retain in their possession all of the money or property which was or 
is the money or property of the said Elizabeth Pratt de Gasquet James 
up to the amount of the said judgment for the payment to the Plain¬ 
tiffs of their said claim or claims, together with interest and costs; 
or in the alternative that the Alien Property Custodian of the United 
States and the Treasurer of the United States, defendants herein, be 
Ordered and Decreed to return the property and funds sequestered 
or held by them as the property of Elizabeth Pratt de Gasquet James 
to the Farmers Loan & Trust Company, Trustee, or otherwise of 
the City of New York and such other person or persons by 

46 whom said property was conveyed, transferred, assigned, de¬ 
livered or paid over to the Alien Property Custodian; and that 

the plaintiffs have such other and further relief in the premises as 
may be just and equitable. 

Wherefore, Plaintiffs now pray that a writ of subpoena issue herein, 
directed to the above named defendants, and each of them, com¬ 
manding them on a certain day to appear and answer the bill of 
complaint. 

CHARLES HENRY BUTLER, 
JOHN A. KRATZ, 

Plaintiffs' Solicitors. 

United States of America, 

State & County of New York, ss: 

J. Noble Hayes, being duly sworn, deposes and says that he is an 
attorney and counselor at law, residing and having an office in the 
City, County and State of New York, and that he is also the attorney 
in fact, by duly executed power of attorney of Pauline Andre de le 
Mettrie and George Pratt de Gasquet James, the plaintiffs in the 
above entitled action; that he has read the foregoing declaration and 
knows the contents thereof and that the same are true of his own 
knowledge except as to those matters therein alleged on information 
and belief and as to those matters, he believes them to be true; that 
the sources of his information and the grounds of his belief are his 
complete familiarity with the transactions referred to, in which 
he has personally participated, and communications received 

47 by him orally and in writing from the plaintiffs; that the 
reason why this verification is made by deponent and not by 

the plaintiffs is that neither of the said plaintiffs are now within the 
United States. 

J. NOBLE HAYES. 

Subscribed and sworn to before me this 18" day of July, 1921. 

D. H. PULVERMACHER, 

Notary Public, Kings County, No. 162. 

Certificate filed in New York County No. 47. 

Kings County Register’s No. 3341. 

New York County Register’s No. 3046. 

Commission Expires March —, -. 
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Form 2. No. 66356. Series B. 


State of New York, 

County of New York , ss: 

I, William F. Schneider, Clerk of the County of New York, and 
also Clerk of the Supreme Court in and for said county. 

Do hereby certify. That said Court is a Court of Record, having 
by law a seal; that D. H. Pulvermacher whose name is subscribed 
to the annexed certificate or proof of acknowledgment of the an¬ 
nexed instrument was at the time of taking the same a Notary 
Public acting in and for said county, duly commissioned and sworn, 
and qualified to act as such; that he has filed in the Clerk’s Office of 
the County of New York a certified copy of his appointment and 
qualification as Notary Public for the County of Kings with his auto¬ 
graph signature; that as such Notary Public, he was duly authorized 
by the laws of the State of New York to protest notes; to take and 
certify depositions; to administer oaths and affirmations; to take 
affidavits and certify the acknowledgment and proof of deeds and 
other written instruments for lands, tenements and hereditaments, 
to be read in evidence or recorded in this state; and further, that I 
am well acquainted with the handwriting of such Notary Public and 
verily believe that his signature to such proof or acknowledgment is 
genuine. 


In testimony whereof, I have hereunto set my hand and affixed 
the seal of said Court at the City of New York, in the County of 
New York, this 19 day of July 1921. 

[seal.] WM. F. SCHNEIDER, 

Clerk. 


Fiat. 


Leave to file amended petition granted. 

A. A. HOEHLING, 

Justice. 


7/20/21. 


48 Answer- of Thomas W. Miller and Frank White. 

Filed October 18, 1921. 

******* 

Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
separately and severally answering the bill of complaint, and as their 
separate and several answers say: 

(1) That they have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered I of 
the bill of complaint, and therefore demand strict proof thereof; 
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(2) They admit the averments of paragraph numbered II of the 
bill of complaint; 

(3) They admit the averments of paragraph numbered III of the 
bill of complaint; 

(4) Answering the averments of paragraph numbered IV of the 
bill of complaint these defendants say that they have no knowledge 
or information sufficient to form a belief with respect to the residence 
of the defendant Elizabeth Pratt de Gasquet James, and therefore 
demand strict proof thereof. 

Further answering said paragraph these defendants say that the 
allegation that the said Elizabeth Pratt de Gasquet James was ad¬ 
judged by judgment of the United States District Court for the East¬ 
ern District of New York, dated February 14,1921, and entered in the 
Clerk’s office of said Court on the 16th day of February, 1921, in the 
case of Charles S. Aronstam v. Elizabeth Pratt de Gasquet James, 
Francis P. Garvan, as Alien Property Custodian, and another 

49 to be an enemy as defined by the said Trading with the 
Enemy Act, is immaterial, irrelevant, inconsequential, and 

impertinent, in so far as this proceeding is concerned, and these de¬ 
fendants pray that the same may be stricken from the bill of com¬ 
plaint. In so far as this court may find that said allegations are 
material, these defendants deny that such an adjudication was made 
by the said court and say that any expressions by the court as to the 
enemy character of the said defendant were obiter dicta and did not 
constitute an adjudication or determination. 

(5) They have no knowledge or information sufficient to form 
a belief with respect to paragraph numbered V of the bill of com¬ 
plaint, and therefore demand strict proof thereof; 

(6) Answering the averments of paragraph numbered VI of the 
bill of complaint, these defendants say that the Alien Property Cus¬ 
todian, acting under and pursuant to the terms and provisions of 
the Trading with the Enemy Act, the amendments thereto, and 
the proclamations and executive orders issued thereunder, after in¬ 
vestigation determined that Elizabeth Pratt de Gasquet James was 
an enemy within the purview and meaning of the said Act, the 
amendments thereto, and the proclamations and executive orders 
issued thereunder, and that certain money and other property were 
owing or belonged to, held for, by, on account of, or for the benefit 
of the said enemy. Thereupon the Alien Property Custodian re¬ 
quired that the said money and other property be conveyed, trans¬ 
ferred, assigned, delivered, and/or paid to him, to be held, admin¬ 
istered and accounted for as provided by law, and the said require¬ 
ment of the Alien Property Custodian was duly and fully 

50 complied with. Subsequent to the said receipt the Alien 
Property Custodian, acting pursuant to law, paid over to the 

Treasurer of the United States the money received by him, and there 
is now in the hands of the Alien Property Custodian and the Treas¬ 
urer of the United States a large amount of money and other property 
required to be transferred to the Alien Property Custodian as afore¬ 
said. 

Further answering said paragraph, these defendants say that the 
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determination of enemy character and of the ownership of the said 
property by the said Elizabeth Pratt de Oasquet James is not final for 
the purposes of this suit and the plaintiffs herein must offer proof 
and this court must determine out of what, if any, of the said money 
and other property any claims which these plaintiffs may establish 
may be paid. 

Further answering the said paragraph, these defendants say that 
at the proper time in this proceeding they will file in this court a 
complete and accurate accounting of all the money and other prop¬ 
erty required to be conveyed, transferred, assigned, delivered, and/or 
paid to the Alien Property Custodian as the property of Elizabeth 
Pratt de Gasquet James to the end that a just and equitable decree 
mav be rendered herein. 

Except as specifically answered heretofore these defendants say 
that each and every other allegation in paragraph numbered VI of 
the bill of complaint is immaterial and impertinent to this cause of 
action, and these defendants are not required to answer the same. 
In so far as this court may find the said allegations relevant 

51 or pertinent, these defendants say that they have no knowl¬ 
edge or information sufficient to form a belief with respect 

thereto, and therefore demand strict proof thereof; 

(7) They have no knowledge or information sufficient to form a 
belief with respect to paragraph numbered VII of the bill of com¬ 
plaint, and therefore demand strict proof thereof; 

(8) Answering the averments of paragraph numbered VIII of 
the bill of complaint, these defendants say that the averments of fact 
contained therein are immaterial, irrelevant and impertinent, and 
these defendants are not required to answer the same. In so far as 
this court may find that any or all of the said averments are ma¬ 
terial, these defendants say that they have no knowledge or informa¬ 
tion sufficient to form a belief with respect thereto, and therefore de¬ 
mand strict proof thereof; 

(9) Answering the averments of paragraph numbered IX of the 
bill of complaint, these defendants say that the same are immaterial, 
irrelevant, impertinent and inconsequential and these defendants are 
not required to answer the same. In so far as this court may find that 
the said averments are material, these defendants say that they have 
no knowledge or information sufficient to form a belief with respect 
to the averments of fact alleged therein, and therefore demand strict 
proof thereof; 

(10) The averments of paragraph numbered X of the bill of com¬ 
plaint are statements of law which these defendants are not required 
to answer; 

(11) Answering the averments of paragraph numbered XI of the 
bill of complaint, these defendants refer to their answer to 

52 paragraph numbered VI of the bill of complaint and pray 
that the same may be incorporated herein as if set forth in 

full as their answer to paragraph numbered XI of the bill of com¬ 
plaint ; 

(12) Answering the averments of paragraph numbered XII of 
the bill of complaint, these defendants refer to their answer to para- 
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graph numbered.VI of the bill of complaint, and pray that the same 
may be incorporated herein as if set forth in full as their answer to 
paragraph numbered XII of the bill of complaint; 

(13) Answering the averments of paragraph numbered XIII 
of the bill of complaint, these defendants admit that the plaintiff 
herein filed a notice of his claim with the Alien Property Custodian 
pursuant to Section 9 of the Trading with the Enemy Act. They 
admit that the plaintiffs herein filed an application for the executive 
allowance of their claims, and that the application for executive al¬ 
lowance was acted on unfavorably to the plaintiffs herein and their 
claims were disallowed. 

Answering the averments of said paragraph with respect to the 
reasons as to why the application of the plaintiffs herein for executive 
allowance of their claims was unfavorably acted upon to the plaintiffs, 
these defendants say that such allegations are immaterial, irrelevant 
and impertinent, and these defendants are not required to answer 
the same. 

Further answering the said paragraph, these defendants deny that 
the Republic of France extends to a citizen of the United States 
such reciprocal rights as are required by Section 9 (e) of the 
53 Trading with the Enemy Act. 

Further separately and severally answering each and every 
allegation of the bill of complaint, these defendants separately and 
severally say: 

That this court is without jurisdiction of the subject matter of 
this suit because: 

(1) The debt sought to be recovered by the plaintiffs herein was 
neither owing to nor owned by the plaintiffs prior to October 6,1917; 
and 

(2) The plaintiffs are not citizens of the United States and the 
debt which they are seeking to recover did not arise with reference 
to the money or other property held by the Alien Property Cus¬ 
todian or the Treasurer of the United States as required by Section 
9 ( e ) of the Trading with the Enemy Act. 

Wherefore these defendants having fully answered the bill of com¬ 
plaint, pray that they be dismissed with their costs in this behalf 
expended. 

THOS. W. MILLER, 

Alien Property Custodian. 
FRANK WHITE, 

Treasurer of the United States. 


PEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia. 

54 District of Columbia, ss: 

Thomas W. Miller, being first duly sworn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by him subscribed 
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and knows the contents thereof; that the matters and things therein 
stated as of his personal knowledge are true, and those stated as 
upon information and belief he believes to be true. 

THOS. W. MILLER. 

Subscribed and sworn to before me this 18 day of October, A. D. 
1921. 

[seal.] ODEN B. GRAY, 

Notary Public. 

District of Columbia, ss : 

Frank White, being first duly sworn, upon oath deposes and says 
that he is Treasurer of the United States of America; that he has read 
the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things herein stated as of his personal 
knowledge are true, and those stated as upon information and belief 
he believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 18th day of October, A. D. 
1921. 

[seal.] ELLA F. VAN ZANDT. 

55 Answer of Elizabeth Pratt de Gasquet James. 

Filed November 22,1921. 

♦ * * $ * afc $ 

The defendant, Elizabeth Pratt de Gasquet James, for her answer 
to the amended bill of complaint of the plaintiffs states: 

7. She admits that both the plaintiffs reside in and are citizens 
of the Republic of France, as alleged in paragraph one of said 
amended complaint. This defendant has no knowledge as to the 
allegation of said paragraph that the plaintiff, George Pratt de Gas¬ 
quet James, was an American citizen at the time the judgment in 
said bill of complaint mentioned was rendered in his favor. 

II. She admits the allegations of paragraph two of said complaint. 

III. She admits the allegations of paragraph three of said com¬ 
plaint. 

IV. She denies that she was or is a resident of the City of Trieste 
in Austria, as alleged in paragraph four of said amended complaint. 

She denies that she was adjudged to be an alien enemy as de¬ 
fined by the Trading with the Enemy Act, as alleged in paragraph 
four of said amended complaint, but, on the contrary, alleges that the 
only effect of said judgment in that respect was to establish her 
status as a technical enemy on account of being in territory of an 
enemy or of an ally of an enemy so that the seizure of her property by 
the Alien Property Custodian was justified, but she alleges that at 
the time her property was seized by the Alien Property Cus- 

56 todian, — and that she is now, a citizen of the United States of 
America. She is now residing in Dinard, France. 
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V. She admits, except as otherwise set forth in this paragraph of 
her answer, the material allegations of paragraph five of the said 
amended bill of complaint, but states that the subject of the proceed¬ 
ing in which said judgments were rendered was the estate of her 
former husband, Amadee de Gasquet James, of whose estate she was 
executrix; that it was not the property of this defendant, nor was it 
in any way connected with the property of this defendant which was 
seized by the Alien Property Custodian, as set out in said amended 
complaint. This defendant denies that the capital of the trust fund 
mentioned in said bill of complaint was, on the 3rd day of Novem¬ 
ber, 1917, or at any time subsequently to the 14th day of October, 
1887, the property of this defendant. 

VI. Defendant admits that on or about May 29th, 1918, the Alien 
Property Custodian of the United States, acting under authority of 
law, seized and took into his possession certain property of this de¬ 
fendant which was then in the hands or under the control of The 
Fanners’ Loan and Trust Company, of the City of New York, and 
that since the seizure of said property said The Farmers’ Loan and 
Trust Company has acted as agent of the Alien Property Custodian 
in holding the principal of said sequestered property (but not in¬ 
cluding the principal of said trust fund which was not sequestered) 
to the credit of the Custodian and has collected the income accruing 
on said trust fund and has transmitted it to the said Alien Property 

Custodian, and that she believes the amount of her said 

57 property now in the hands of the Alien Property Custodian is 
about or in excess of $21,000., and she denies all the other 

allegations contained in said paragraph. She further states that her 
property which was seized by the Alien Property Custodian, as 
aforesaid, and which is now held by the Alien Property Custodian, 
with the exception of certain bonds appraised at $590., consists en¬ 
tirely of money derived as income from her life interest in and to 
a certain trust fund created from property belonging to herself, and 
which never belonged to her deceased husband Amadee de Gasquet 
James, by a certain trust deed executed by her on October 14, 1887, 
to the said The Farmers’ Loan and Trust Company; that the claim 
which the plaintiffs are now asserting did not arise with reference to 
said voluntary trust fund or to the income of the same, which is 
the property of this defendant and is now held by the Alien Property 
Custodian, nor with reference to said bonds. On the contrary, that 
the claim which is now asserted arose with reference to the property 
of the former husband of this defendant, namely, the estate of 
Amadee de Gasquet James. 

VII. This defendant has no knowledge as to the truth of the 
allegations contained in paragraph seven of the amended complaint^ 
and therefore denies the same in so far as they may be material. 

VIII. Defendant for want of knowledge denies the allegations of 
paragraph eight of the amended complaint, except in so far as 
said paragraph alleges that the property of this defendant in the 

hands of the Alien Property Custodian was not subject to 

58 execution or seizure on the said judgment of the Surrogate’s 
Court, bv reason of the express provisions of the Trading 

• 3-^-4137a 
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with the Enemy Act; this is admitted. But she denies that any 
property at any time held by the said The Farmers’ Loan and Trust 
Company for, or for the benefit of, this defendant, could under the 
laws of the State of New York, have been levied upon under any 
execution issued out of any court or by any official, except the said 
bonds aforesaid which were appraised at $590. 

IX. She denies each and every allegation contained in paragraph 
nine of the amended bill of complaint, as therein alleged, except as 
admitted by the preceding paragraph VIII of this answer. 

X. She admits the allegations of paragraph twelve of said amended 
complaint, except so far as payments have been made out of the 
money by virtue of a judgment entered in the United States Dis¬ 
trict Court for the Eastern District of New York on or about the 
14th day of February^ 1921, in favor of Charles S. Aronstam against 
Elizabeth Pratt de Gasquet James, Francis P. Garvan, as Alien 
Property Custodian, and John Burke, as Treasurer of the United 
States. 

XI. She denies that the claims filed by plaintiffs with the Alien 
Property Custodian, as alleged in paragraph thirteen of the amended 
complaint, were disallowed upon the ground that the Republic of 
France had not accorded reciprocal rights to American citizens as 
to alien enemy property sequestered by that Government, but on the 
contrary states that said claims were rejected for the sole reason 

that they did not arise with reference to the money or other 
59 property held by the Alien Property Custodian or the Treas¬ 
urer of the United States as the property of this defendant. 
She is not advised whether or not the French Government has ac¬ 
corded such reciprocal rights to American citizens and therefore 
denies this allegation of paragraph thirteen of said amended com¬ 
plaint. She admits that the plaintiffs did file their respective claims 
with the Alien Property Custodian and the same were disallowed on 
July 29, 1920, and again on May —, 1921. 

Defendant therefore prays that the amended bill of complaint 
as against her may be dismissed, and for such other relief as she 
mav be entitled. 

FRANK DAVIS, Jr., 

S. M. STELLWAGEN, 

Munsev Bldg., Washington, D. C.; 

FREDERICK GELLER, 

22 Exchange Place, New York City, 
Attorneys for Elizabeth Pratt de Gasqutt James. 

United States of America, 

State and County of New York, ss: 

Frederick Geller, being first duly sworn, says that he is an attorney 
and counsellor at law residing in Bronxville, New York, and having 
an office in the City and County and State of New York; that he is 
one of the attorneys of Elizabeth Pratt de Gasquet James, one of the 
defendants in the above entitled action; that the said Elizabeth 
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Pratt de Gasquet James is absent from the District of Co- 

60 lumbia and from the United States of America, being at 
present in Dinard, France, and that the facts stated and al¬ 
legations contained in the foregoing answer of said Elizabeth Pratt 
de Gasquet James are true as affiant verilv believes. 

FREDERICK GELLER. 

I hereby certify that the above affidavit was sworn to before me 
by said Frederick Geller, and by him signed in my presence this 
18th day of November, 1921. 

[seal.] B. H. BECKER, 

Notary Public , Bronx County, No. 74. 

Bronx County Register’s No. —. 

New York County Clerk’s No. 263. 

New York County Register’s No. 3299. 

Commission expires March 30, 1923. 

Motion for Leave to Intervene. 

Filed September 21, 1923. 

jfc $ $ $ £ $ 

Now comes David Keane, Receiver, by his attorneys Barnard & 
Johnson, and moves the Court as follows:— 

1. That leave be granted said Receiver to intervene in the above 
entitled cause, and file attached petition. 

2. That the said Receiver be made a party plaintiff or defendant 
to the above entitled cause for the purpose of asserting his right as 
Receiver to the sequestered property of the defendant Elizabeth Pratt 
de Gasquet James. 

3. That the further trial of the above entitled cause now set for 
October 2nd, 1923, be stayed until issue is joined on the pleadings of 
said Receiver. 

BARNARD & JOHNSON, 

Attorneys for Petitioner. 

61 To Messrs. Frank Davis, Jr., S. M. Stellwagen, and William 

J. Neale, Attorneys for Defendant Elizabeth Pratt De Gas¬ 
quet James; Messrs. Charles Henry Butler, John A. Kratz, 
Attorneys for Plaintiffs; Messrs. Peyton Gordon and D. H. 
Stanley, Attorneys for Thomas W. Miller, Alien Property 
Custodian, and for Frank White, Treasurer of the United 
States: 

Please take notice that the foregoing motion will be called to the 
attention of one of the Justices sitting in Equity Court on Friday, 
September 28, 1923 at 10:00 o’clock A. M., or so soon thereafter as 
counsel may be heard. 

BARNARD & JOHNSON, 

Attorneys for Petitioner . 
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Service of above motion accepted this 21st day of September A. D. 
1923. 

CHAS. HENRY BUTLER, 

JOHN A. KRATZ, 

Attorneys for Plaintiff. 
FRANK DAVIS, Jr., 

S. M. STELLWAGEN, 

WILLIAM J. NEALE, 

Attorneys for Defendant Elizabeth Pratt de Gasquet James. 

Copy of the above motion received this 21 day of Sept. 1923. 

DEAN HILL STANLEY, 
Attorney for Thomas W. Miller, Alien Prop¬ 
erty Custodian, and for Frank White, 
Treasurer of the United States. 

62 Petition of David Keane, Receiver. 

******* 

The Petition of David Keane, Receiver, etc., respectfully shows to 
Judges of this Honorable Court, and prays as follows: 

I. That the above named defendant, Elizabeth Pratt de Gasquet 
Janies, was duly appointed sole ancillary executrix under the Will of 
her husband, Amandee de Gasquet James, of Esopus, Ulster County, 
New York, of his estate, and duly qualified on March 22nd, 1904. 

That said Amandee de Gasquet James died in France on July 28th, 
1903, leaving a last Will by which he bequeathed all, or practically 
all, of his large European Estate, situated in France, England, Aus¬ 
tria and Germany, to his wife, Elizabeth Pratt de Gasquet James, and 
all his American Estate to be divided equally between his four chil¬ 
dren, all of whom were living at the time of his death, two of whom 
being the plaintiffs in the above entitled action. 

That the said Elizabeth Pratt de Gasquet James having failed to 
account as said Executrix for upwards of eight years, and having, in 
1912, married Due Henry Borwin de Meckkenburg, aged twenty-five 
(25), a cousin of the then German Emperor, and who was an im¬ 
provident young man, and an adjudged spendthrift, as Petitioner is 
informed and believes, and fearing the American Estate upon which 
the Executrix was making large drafts was in danger, a proceeding 
was begun by the above named plaintiffs in or about August, 

63 1912, against the said Elizabeth Pratt de Gasquet James, as 
Executrix, aforesaid, to revoke her letters testamentary and 

compel her to account to the beneficiaries of the said Will, in the Sur¬ 
rogates Court of Ulster County, New York, the Court having juris¬ 
diction of the said proceeding, and upon service of citation and due 
appearance of all the parties thereto, and that such proceedings were 
had therein. That a decree and judgment of the said Court was 
duly rendered and filed in the said County of Ulster, New York, on 
the 21st day of March, 1915, which, among other things, Ordered, Ad¬ 
judged and Decreed that the said Elizabeth Pratt de Gasquet James, 
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after being charged with a deficiency of $253,756.98 upon her Ac¬ 
count as Executrix filed therein, and after turning over certain se¬ 
curities and property of the said estate, pay the same as follows: to 
Pauline Andre de la Mettrie the sum of $69,754.85, and to George 
Watson Pratt de Gasquet James the sum of $69,754.85, and the sum 
of $44,492.43 to Victoire Louise de Libran, and to Hereward Von der 
Decken and Elizabeth Bleeker Von der Deeken, or their Guardian, 
the sum of $34,877.43 each. Which said judgment, after appeals to 
the Appellate Division and the Court of Appeals of the State of New 
York was affirmed as modified and resettled in accordance with the 
judgment of the Court of Appeals of the State of New York by the 
said Surrogate’s Court on November 3rd, 1917, and by decree en¬ 
tered in the office of said Surrogate on the said day and as so modified 
affirmed and resettled on the date aforesaid fixed and adjudged the 
amounts payable by the said Elizabeth Pratt de Gasquet James to the 
respective parties to the said proceedings, as their respective 

64 shares of the said deficiency, as follows: Pauline Andre de la 
Mettrie, $65,133.25; George W. Pratt de Gasquet James, $65,- 

133.25; Victoire Louise de Libran, $45,542.22; Hereward Von der 
Deeken, $32,566.68; Elizabeth Bleeker Von der Decken, $32,565.68, 
with legal interest upon the said amounts from March 21st, 1915, and 
awarding judgment to each of them respectively against the said 
Elizabeth Pratt de Gasquet James accordingly. That the said judg¬ 
ment was duly docketed in the office of the Clerk of the Citv and 
Countv of New York on the 20th dav of December, 1919, which was 
the County in which certain property hereinafter mentioned belong¬ 
ing to the said judgment-debtor Elizabeth Pratt de Gasquet James 
was situated and in the hands or under the control of the Farmers 
Loan & Trust Company of the City of New York at the time the said 
final judgment and decree was made and entered, and also docketed 
in the office of the Clerk of Oneida County, New York, on the 5th 
day of November, 1921. • 

11. That, as vour Petitioner is informed and believes, the said 
judgment-debtor, Elizabeth Pratt de Gasquet James, was out of the 
United States at the time the said decree was rendered and has not 
been here since, nor for many years prior thereto, except to attend 
the trial in the Surrogate’s Court in December, 1913, she having for 
many years lived in Europe. That while the Plaintiffs and their 
sister, Countess de Libran, were endeavoring to collect their judg¬ 
ments and in the early part of 1918, the Plaintiffs both being in the 
Military service of Franee at the front at the time, and while the Sur¬ 
rogate’s Court of Ulster County, aforesaid, retained jurisdiction of 
the said proceeding under its decree and judgment, as modi- 

65 fied and affirmed by the Court of Appeals, to enforce the said 
deficiency judgment by execution against the property of the 

judgment-debtor in the State of New York, and by Order upon the 
judgment-debtor personally if found within the State, and were pro¬ 
ceeding so to do. the Alien Property Custodian of the United States, 
presuming to act under and in pursuance of the Trading with the 
Enemy Act. seized and took into his possession certain property of 
the said judgment-debtor, Elizabeth Pratt de Gasquet James in the 
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City of New York, which was available to the judgment-creditors for 
the satisfaction of their judgments, under the laws of the State of 
New York, in a suit in equity and under the statutory action pro¬ 
vided by Section 1871-1879 of the New York Code of Civil Procedure, 
now Section- 1189-1196 of the Civil Practice Act of New York, said 
property consisting of the life estate of the judgment-debtor in a vol¬ 
untary trust created by her in the year 1887, in the Farmers Loan 
& Trust Company of New York, as Trustee, of certain securities of 
about $135,000 in value; and also of a bank balance of $2,248.28; and 
securities not in the said Trust, but in the custody of the said Farm¬ 
ers Loan & Trust Company, the value of which is not known to pe¬ 
titioner definitelv. And that the said Farmers Loan & Trust Com- 
pany was made the agent of the said Custodian and Treasurer of the 
United States for the collection of the income upon said sequestered 
property and that it has since collected the same and transmitted it in 
part to the said Custodian and Treasurer of the United States, and 
placed part of it to the credit of the Treasurer or Custodian, in it, the 
said Company, and that there is now in the hands of the 

66 Alien Property Custodian or the Treasurer of the United States, 
income of the said sequestered fund amounting to about $23,- 

000.00 and on deposit in the Farmers Loan & Trust Company of New 
York to the credit of the said Custodian or Treasurer of the United 
States, the sum of about $23,000.00 in addition to the securities se¬ 
questered, and the bank account above mentioned, as your Petitioner 
is informed and believes. 

III. That by the sequestration of the said property under the Trad¬ 
ing with the Enemy Act, as Amended June 5th, 1920, Section 9 (/) 
the plaintiffs were stayed from proceeding against the said sequestered 
property for the satisfaction of their judgments by any of the reme¬ 
dies afforded them bv the laws of the State of New York; and that 
numerous executions issued out of and returnable to the Surrogate’s 
Court of Ulster County, New York, upon the said judgments from 
time to time to the Sheriff of the County of New York, and such exe¬ 
cutions issued to the Sheriff of Oneida County, New York, were re¬ 
turned unsatisfied, but that the plaintiffs were precluded from pro¬ 
ceeding upon such returns against the sequestered property of the 
judgment-debtor in accordance with the laws and practice of the State 
of New York, where the property was situated when sequestered, by 
virtue of the restraining provision of the Act as Amended June 5th, 
1920, Section 9, which provides: 

“(/) Except as herein provided, the money or other property con¬ 
veyed, transferred, assigned, delivered or paid to the Alien Property 
Custodian shall not be liable to lien, attachment, garnishment, trustee 
process or execution, or subject to any order or decree of any Court.” 

IV. That the claims of the said judgment-creditors, the 

67 the plaintiffs herein, against the said sequestered property in 
the hands and under the control of the Alien Property Custo¬ 
dian, and applications for the allowance of the same were duly filed 
by them with him, the former on April 22nd, 1920, and the latter on 
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or about'July 29th, 1920, and the same were in May, 1921, finally 
disallowed. 

That a claim to the restoration of the sequestered property was, as 
petitioner is informed and believes, filed by the defendant Elizabeth 
Pratt de Gasquet James, with the Alien Property Custodian, and ap¬ 
plication for its allowance on or about December 24th, 1920, under 
the Amendment of the Trading with the Enemy Act as Amended 
June 5th, 1920, Section 9(5), sub. (3), providing that the President 
may order payment, transfer or delivery of sequestered property held 
by the Alien Property Custodian or the Treasurer of the United 
States, which was at the time of its sequestration the property of “(3) 
“ A woman who at the time of her marriage was a citizen of the 
“ United States (said citizenship having been acquired by birth in the 
“ United States) and who prior to April 6, 1917, intermarried with a 
“ subject of Germany or Austria-Hungary, and the money or other 
“ property concerned was not acquired by such woman either directly 
“ or indirectly from any subject or citizen of Germany or Austria- 
“ Hungary,” and related provisions of the Amended Act. 

And that the President, acting through the Attorney General of 
the United States, on or about May 26th, 1921, allowed the claim of 
the said defendant, Elizabeth Pratt de Gasquet James, to the said 
sequestered property in the hands and under the control of 
68 the Alien Property Custodian and the Treasurer of the United 
States; and that as Petitioner is informed and believes, the 
said money and property was about to be turned over to the defendant 
James under the said award by the Government representatives when 
its payment and transfer were stayed by the commencement of the 
above entitled suit, and that said sequestered money and property are 
now held by the Alien Property Custodian and the Treasurer of the 
United States to the amount of $45,000 or thereabout, subject to the 
order and judgment of the Court in this suit. 

That a proceeding was begun on the 1st day of December, 1922, in 
the Supreme Court of the State of New York, County of New York, 
under the provisions of Article 45 of the Civil Practice Act of the 
State of New York, under Section 785 of such Act, by plaintiff 
herein, George Pratt de Gasquet James, entitled as follows: 

“Supreme Court, County of New York, State of New York. In 
the Matter of the Farmers Loan & Trust Company, 3rd Party, in 
proceedings supplementary to execution upon application of George 
Pratt de Gasquet James, Judgment-Creditor, under a decree and judg¬ 
ment rendered in the Surrogate’s Court of Ulster County, New York, 
entitled In the matter of the judicial settlement of the account of 
proceedings of Elizabeth Pratt de Gasquet James, as ancillary execu¬ 
trix under the will of Amadee de Gasquet James, deceased.” 


69 and that such proceedings were had therein, and the said Su¬ 
preme Couit in and for the County of New York, State of New 
York, made an order on June 18th, 1923, in accordance with the pro¬ 
visions of Section 805 of the said Civil Practice Act. appointing your 
Petitioner, David Kane as receiver of all the property, debts, equi- 
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table interests, rights and things in action, effects and estate, real and 
personal, of the said defendant Judgment-debtor, Elizabeth Pratt de 
Gasquet James, and vesting him with all the powers and duties of a 
Receiver upon the filing of a bond by him in the penalty of $250, and 
requiring the deposit of all funds received by him in the American 
Exchange National Bank of the City of New York, subject to the 
order of the Court, and further staying the judgment-debtor, Eliza¬ 
beth Pratt de Gasquet James and all others from anywise disposing 
of her property, except in obedience to and until further direction of 
the Court. That the said order was duly entered in the office of the 
Clerk of the County of New York on June 18th, 1923, and a bond of 
$250, approved by the Court, was duly filed in said Clerk’s office on 
June 20th, 1923, and a certified copy of said Order and the bond filed 
in the office of the Clerk of Ulster County on June 21st, 1923. 

That a certified copv of said Order is hereto attached and marked 
Exhibit “A.” 

That by the filing of the said Order and Bond your Petitioner be¬ 
came vested with all the property of the judgment debtor, Elizabeth 
Pratt de Gasquet James, in accordance with the provisions of Section 
809 of the Civil Practice Act, State of New York, which is as follows: 

70 “Sec. 809. Vesting of Property in Receiver .—The property 

of the judgment-debtor is vested in a receiver who has duly 
qualified, from the time of filing the order appointing him or ex¬ 
tending his receivership, as the case may be; subject to the following 
exceptions: 

1. Real property is vested in the receiver only from the time when 
the order or a certified copy thereof, as the case may be, is filed 
with the Clerk of the County where it is situated. 

2. Where the judgment-debtor at the time when the order is 
filed resides in another County of the State, his personal property is 
vested in the receiver only from the time when a copy of the order, 
certified by the Clerk in whose office it is recorded, is filed with the 
Clerk of the County where he resides.” 

V. That a similar proceeding supplementary to execution was be¬ 
gun on November 8th, 1922, by the plaintiff herein, Pauline Andre 
de la Mettrie, entitled as follows: 

“Before F. H. Hazard Oneida County Judge. In the matter of the 
examination of George M. Weaver, individually and as trustee under 
the will of Elizabeth Tibbits, 3rd Party, in proceedings supplementary 
to execution under application of Pauline Andre de la Mettrie, judg¬ 
ment-creditor under a decree and judgment rendered in a proceeding 
in the Surrogate’s Court of Ulster County, New York, entitled 
In the matter of the judicial settlement of the account of proceed¬ 
ings of Elizabeth Pratt de Gasquet James as ancillary executrix under 
the will of Amadee de Gasquet James, Deceased, 
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and such proceedings were had therein, that on July 28th, 
71 1923, an Order was made therein by the Hon. F. II. Hazard, 

Oneida County Judge, extending the receivership in said 
supplementary proceeding to your Petitioner upon the nlin^ of a 
bond, or the deposit of $100. in Court, and that the same was duly 
filed on the said date and your Petitioner duly qualified by depositing 
$100. with the Clerk of the Court on August 18th, 1923, and that 
a certified copy of the said Order was likewise filed with the Clerk 
of the County of Ulster on or about August 18th, 1923. 

That a copy of the said Order is hereto annexed and marked Ex¬ 
hibit “B.” 


That certified copies of the first above mentioned order of June 
18th, 1923, were served upon the Alien Property Custodian and the 
Treasurer of the United States on June 21, 1923, and certified copy 
of the Order of July 28th on the Attorney General on August 17th, 


1923. 


VI. That an Order was duly made in the Supplementary Proceed¬ 
ing of George Pratt de Gasquet James, above entitled and described, 
by the Supreme Court of the County and State of New York, on July 
13th, 1923, authorizing the Petitioner as Receiver aforesaid to bring 
suit in the District of Columbia to recover the property of the judg¬ 
ment-debtor James, and to stay the payment or transfer of the 
sequestered property of the said judgment-debtor, or to apply to in¬ 
tervene in the action, as he may be advised, and that a certified copy 
of said Order is hereto attached and marked Exhibit “C.” 

VII. That by virtue of the said Orders, Exhibits “A” and “B”, 
your Petitioner has become vested with all the property and causes of 

action, debts and interests, legal and equitable, of the said 
72 judgment-debtor, Elizabeth Pratt de Gasquet James, in the 

State of New York and elsewhere, so far as other jurisdictions 
may, upon the principles of interstate comity, or otherwise, recognize 
the Orders of the State of New York, and charged with the duty of 
applying the said property or so much of it as may be necessary to 
pay the judgments of the execution creditors (the plaintiffs herein) 
and to turn over any balance that may remain to the judgment- 
debtor under the direction of the Court. And that your Petitioner 
is entitled to receive the sequestered property which has been awarded 
to the judgment-debtor by the President, acting through the 
Attorney General, on or about May 26th, 1921; or to recover the 
same in this suit if the Final Order of the Supreme Court is rec¬ 
ognized and gives effect by this Court as against all parties hereto, 
except the plaintiffs, and unless the said property shall be awarded 
directly to them in this suit. And that your Petitioner is advised 
and believes that the plaintiffs are not opposed to this application, 
and do not regard it as hostile to their interests, but while preferring 
to have the property awarded directly to them on their claims would 
not oppose the allowance of the same to your Petitioner as Receiver 
aforesaid. 

That under the law of the State of New York, a Receiver in supple¬ 
mentary proceedings represents not only the judgment-debtor but 
also the judgment-creditor for the purpose of paying their judgments 
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out of the property of the judgment-debtor received by him and 
collected for that purpose, but also the judgment-debtor for con¬ 
serving it and paying to the debtor the balance, if any, not 

73 so expended, less expenses and allowances bv the Court. 

VIII. That , as Petitioner is informed and believes, there 
remains unpaid upon the judgments and executions of the plaintiffs 
at this time, upwards of $50,000. each, or much more than the entire 
amount of the sequestered property in the hands or under the control 
of the defendant Custodian and the Treasurer of the United States. 

That the trial of the above entitled action was commenced on 
February loth, 1923, and adjourned to a further day to be fixed 
by the Court, awaiting the return of letters rogatory sent out by the 
Attorney General to France, in which the plaintiffs joined, to take 
the testimony of two French lawyers upon the question as to whether 
Franco had accorded reciprocal rights to American citizens as 
accorded to French citizens by the Trading with the Enemy Act, as 
Amended June 5th, 1920. That the said letters rogatory sent out 
as aforesaid, were returned by the Minister of Justice of the French 
Republic to the American Ambassador in France on March 21st, 
1923, unexecuted, with a memorandum saying: 

‘‘That the two judicial mandates in question have not appeared to 
the Keeper of the Seals as possible of execution. They aim, in fact, 
at obtaining from two above named persons information of a purely 
doctrinal character relative to hypotheses concerning established 
methods of procedure.” 

The above communication being returned with the unexecuted 
letters rogatory to the United States some weeks later. Whereupon 
the defendant James, on June 12th, moved the Court to proceed with 
the trial of the said case, and the Court set it down for trial 
peremptorily on October 2nd. That a commission was issued 

74 and sent to France in the latter part of August, and may not 
be returned by October 2nd. 

That your Petitioner had but just been appointed when said 
motion was heard on June 22nd, 1923, and had not obtained per¬ 
mission of the New York Court to apply to intervene in the action, 
and that the present is the first application or appearance he has made 
in this suit. 

That as Petitioner is advised and believes the Custodian and 
Treasurer of the United States, defendants herein, have no proper 
interest in the suit, since the award was made by the President, of 
restitution of the sequestered property to the judgment debtor, be¬ 
fore the appointment of your Petitioner as Receiver, and on or about 
May 26th, 1922, the Government having relinquished all claim upon 
it by such award, except to see it go to the person or persons who 
mav be justly entitled to the same. 

Wherefore, your Petitioner prays that he be allowed to intervene 
and be made a party defendant in the above entitled suit for the 
purpose of asserting his right as Receiver to the sequestered prop¬ 
erty of the defendant Elizabeth Pratt do Gasquet James, as herein¬ 
above set forth, or to be joined as a plaintiff herein for like purpose, 
as to the Court may seem fit. 
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And that he be given the right to plead herein within fifteen (15) 
days from the granting of the Order prayed for. And that the 
further trial of the suit, now set for October 2nd, be stayed until issue 
is joined on such pleadings as he may serve. 

And for such other and further relief as may be just. 

75 DAVID KEANE, 

Receiver, &c. 

J. NOBLE HAYES, 

Atty. for Receiver Petitioner, 

80 Maiden Lane, N. Y. City. 

City and County of New York, ss : 

J. Noble Hayes being duly sworn says that he is the attorney for 
the Receiver generally and upon the above application and resides 
at No. Ill East 17th St., New York City. That he has read the 
foregoing petition and knows the contents thereof and the same 
is true to his own knowledge except as to the matters therein stated 
to be alleged upon information and belief and that as to such mat¬ 
ters he believes it to be true, and that the sources of his information 
were documents, writings, pleadings and minutes of evidence ex¬ 
amined by him and by the Receiver and personal knowledge other¬ 
wise acquired as attorney for the plaintiffs in the above entitled 
action. That he has been authorized by the Receiver to sign his 
name to this Petition. 

That the reason this Petition is not verified by the Receiver is that 
he is at present in France. J. NOBLE HAYES. 

Sworn to before me this 18th dav of September, 1923. 

[seal.] * JOHN LEAHY, 

Notary Public, New York Co., No. 54. 

New York County Register’s No. 4115. 

Commission Expires Mar. 30, 1924. 

76 Order Appointing Receiver of Property of Judgment-Debtor. 
Supreme Court, County of New York, State of New York. 

Co. Clerk’s No. 24,239/1923. 

In the Matter of The Farmers Loan & Trust Company, 3rd Party, 
In Proceedings Supplementary to Execution upon Application of 
George Pratt De Gasquet James, Judgment-creditor under a 
Decree and Judgment Rendered in the Surrogate’s Court of Ulster 
County, New York, Entitled in the Matter of the Judicial Settle¬ 
ment of the Account of Proceedings of Elizabeth Pratt De Gasquet 
James, as Ancillarv Executrix under the Will of Amadee De 
Gasquet James, Deceased. 

An order having been made, by the Hon. John A. McAvoy, Justice 
of the said Supreme Court, herein on the 1st day of December, 1922, 
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in proceedings supplementary to execution requiring the Farmers 
Loan & Trust Company, a corporation organized under the laws of the 
State of New York, and doing business in the City of New York, to 
appear and make discovery on oath concerning the property 

77 of the judgment-debtor Elizabeth Pratt de Gasquet James, 
in its possession, or under its control, and the said Third 

Party, the Farmers Loan & Trust Company, having appeared and 
been examined accordingly, and it appearing upon the conclusion 
of the said examination, and in Court upon the evidence taken and 
submitted, that there is good reason for the appointment of a Re¬ 
ceiver of the property of the said judgment debtor herein; and the 
said judgment debtor, Elizabeth Pratt de Gasquet James, has not 
been served with Notice of the Application for this Order, because 
she was not within the State of New York, and now resides and has 
for many years resided in Europe; but that her attorney in fact, 
George M. Weaver, was served with due notice of the application 
for tins Order; and notice of such application having been given to 
Pauline Andre de la Mettrie, a judgment creditor of the said Eliza¬ 
beth Pratt de Gasquet James, who has Supplementary Proceedings 
pending upon her said judgment for the examination of George M. 
Weaver, in Oneida County, New York, and that no judgment 
creditor’s action is pending against the said Elizabeth Pratt de Gas¬ 
quet James in this State, and no Receiver of her property has been 
heretofore appointed, and that the said judgment remains in great 
part unsatisfied. 

Now on motion of J. Noble Hayes, attorney for plaintiff and 
judgment creditor, and on his affidavit verified June 10th, 1923. 
I do hereby order that David Keane. Esq., Counselor at Law of 
No. SO Maiden Lane, New York City, be, and T do hereby appoint 
him. receiver of all the property, debts, equitable interests, rights 
and things in action, effects and estate, real and personal, of the 
said defendant, judgment-debtor Elizabeth Pratt De Gas- 

78 quet James; and I do further order that said receiver, before 
entering on the duties of his trust, do execute and acknowledge 

a bond with sufficient sureties to be approved by me, to the people 
of the State of New York, in the penalty of Two hundred and 
fifty Dollars ($250.00) conditioned for the faithful discharge of 
his duties as such receiver, and that upon filing said bond and this 
order as required by law, the said receiver shall be invested with 
all the rights and powers of a receiver as such according to law, 
and shall deposit all funds received in the American Exchange Na¬ 
tional Bank subject to the order of this Court. 

And I do further order that there be allowed to the plaintiff, 
judgment creditor, the sum of $30.00 dollars cost, and I direct 
that the same be paid by said receiver to such judgment creditor, 
or his attorney herein out of the first moneys coming into said 
receiver’s hands. 

And the said defendant, judgment debtor Elizabeth Pratt de 
Gasquet James’ agents, servants and attorneys, and the said Farmers 
Loan <fc Trust Company, and all others are hereby forbidden from 
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making or suffering any transfer or other disposition of or inter¬ 
ference with the property of the said judgment debtor or in which 
she is in anywise interested, except in obedience hereto until further 
direction in the premises. 

RICHARD P. LYDON, 

Justice of Supreme Court. 

Enter. 

June 18, 1923. 

A Copy. 

[seal.] JAMES A. DONEGAN, 

Clerk. 

79 Exhibit B. 

Before F. H. Hazard, Oneida County Judge. 

In the Matter of the Examination of George M. Weaver, Individu¬ 
ally and as Trustee under the Will of Elizabeth Tibbitts, 3rd 
Party, in Proceedings Supplementary to Execution under Appli¬ 
cation of Pauline Andre De La Mettrie, Judgment-creditor 
under a Decree and Judgment Rendered in a Proceeding in the 
Surrogate’s Court of Ulster County, New York, Entitled: In the 
Matter of the Judicial Settlement of the Account of Proceedings 
of Elizabeth Pratt De Gasquet James as Ancillary Executrix 
under the Will of Amadee De Gasquet James, Deceased. 

An Order having been made herein by me F. H. Hazard, a Judge 
of this Court on the 8th day of November, 1922 in proceedings 
supplementary to execution as above entitled requiring George M. 
Weaver to appear before D. Collis Wager Esq., Referee, appointed 
by said order and make discovery on oath concerning the property of 
the judgment-debtor Elizabeth Pratt de Gasquet James in his 

80 possession or under his control, and the said 3d party George 
M. Weaver having duly duly appeared and been examined 

accordingly, and it appearing upon the said examination at its 
]tresent stage of completion by the affidavit of J. Noble Hayes. At¬ 
torney for the Petitioner Judgment-creditor, and the preliminary 
report of the Referee, that the said George M. Weaver has property 
of the Judgment-debtor, Elizabeth Pratt de Gasquet James, of up¬ 
wards of $10 dollars in value and exceeding that amount, and the 
same not being denied but being admitted by the said 3d party, 
and it appearing that there is good reason for the appointment of 
a receiver in this proceeding of the property of the said judgment- 
debtor, and the said judgment-debtor, Elizabeth Pratt de Gasquet 
James has not been served with notice of application for this order 

because she is not within the State of New York, and has for manv 

_ —_ * 

years last past resided in Europe, but that her Attorney in Fact and 
agent, George M. Weaver, has been served and has accepted due 
notice of such application and due notice of this application having 
been given to George Pratt de Gasquet James, brother of the Peti- 
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tioner herein, and a like judgment-creditor of the said Elizabeth 
Pratt de Gasquet James, who instituted a proceeding supplementary 
to Execution against the said judgment-debtor upon the decree of 
the Surrogates Court of Ulster County, New York, against said 
debtor granted on November 3d, 1917, and upon the returns of 
an Execution unsatisfied by the Sheriff of the County of New York 
to whom it was issued out of said Court, to examine the Farmers 
Loan and Trust Company, a Corporation of, and doing business in 
the City of New York; and it further appearing that in 

81 such proceeding an order was made by Hon. Richard P. 
Lydon, Justice of the Supreme Court and entered on June 

18, 1923, in the office of the Clerk of New York County, appointing 
David Kean, Esq., Counsellor at Law of 80 Maiden Lane, New 
York City, Receiver of all the property, debts, equitable interests, 
rights and things in action effects and estate real and personal of the 
said judgment-debtor Elizabeth Pratt de Gasquet James, and order¬ 
ing the said Receiver, before entering upon the duties of his trust 
to execute and acknowledge a bond with sufficient sureties to be 
approved by the said judge, to the people of the State of New York, 
in the penalty of $250 for the faithful discharge of his duties as such 
Receiver, and directing him to deposit all funds received by him in 
the American Exchange National Bank of the City of New York, 
subject to the order of the Court: and it further appearing that the 
said David Kean has performed all the acts necessary to qualify 
him as such Receiver. 

Now upon reading and filing the affidavit of J. Noble Hayes, 
verified July 27th, 1923 and the preliminary report of D. Collis 
Wager, Esq., Referee and upon reading the Certified Copy of the 
Order of Mr. Justice Lydon of July 18, 1923 appointing David 
Kean, Esq. Receiver in the 3d Party supplementary proceedings 
brought by George P. de Gasquet James above referred to and the 
order herein of December 5, 1922, and after hearing J. Noble Hayes, 
Esq., in support of said application, and Hon. P. C. J. De Angelis 
Counsel for the said 3d party George M. Weaver and the said George 
M. Weaver, Esq. 

I do hereby order that David Kean, Esq. Counsellor at 

82 Law of 80 Maiden Lane, New York City, heretofore ap¬ 
pointed Receiver in the proceedings supplementary to Execu¬ 
tion by George Pratt de Gasquet James, to examine the Farmers 
Loan and Trust Company of New York, under a decree and judg¬ 
ment of the Surrogates Court of Ulster Countv against Elizabeth 
Pratt de Gasquet James, by Hon. Richard P. Lydon, a justice of 
the Supreme Court sitting in the County of New York, where such 
proceeding was instituted, be, and he hereby is. appointed Receiver 
herein of all the property, debts, equitable interests, rights and 
things in action, effects and estate real and personal of the said de¬ 
fendant judgment-debtor Elizabeth Pratt de Gasquet James and 
that the Receivership of the said David Kean be extended to this 
proceeding accordingly. 

And I do further order that said Receiver before acting upon the 
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discharge of his duties do execute and acknowledge a bond with 
sufficient sureties to be approved by me, to the People of the State of 
New York in the Penalty of $100 or deposit a like sum of money 
in court as security in place thereof, 

And that upon filing said bond or depositing said cash in court 
according to law the said Receiver shall be invested with all rights 
and powers of a receiver as such according to law, and shall deposit 
all funds received by him in the American Exchange National 
Bank of the City of New York, subject to the Order of the Court 
having jurisdiction thereof, 

And I further Order that there be allowed to the plaintiff judg¬ 
ment-creditor, Pauline Andre de la Mettrie, the sum of $80 costs and 
disbursements consisting of the Stenographer’s bill for min- 

83 utes and Referee fees to be taxed by the undersigned and I 
direct that the same be paid by the said Receiver to such 

judgment-creditor or her Attorney herein, out of the first moneys 
coming into said Receiver’s hands. 

And the said 3d Party, having admitted on the hearing of this 
application for this Order in open Court, that he holds certain prop¬ 
erty of the judgment-debtor, as to which the ownership by the judg¬ 
ment-debtor is not in dispute, but the amount of which he is not 
at this time ready to state. 

It is further Ordered that the petitioning judgment-creditor have 
leave to apply at the foot of this order upon notice to said 3d Party 
or his attorney when and as advised for a direction to turn over the 
same to the Receiver or for such other relief in the premises as may 
be just. 

And it appearing that an error was inadvertently made in the 
title of this Proceeding, by entitling it in the Supreme Court of 
Oneida County, instead of in the County Court of Oneida County 
or before F. H. Hazard, Oneida County Judge, by whom the Order 
was made and so signed, on motion of the petitioning judgment- 
creditor, Ordered that the title to the said Proceeding be amended 
so as to make the caption read, Before the Hon. F. H. Hazard, 
Oneida County Judge. 

And the said judgment-debtor Elizabeth Pratt de Gasquet James 
and George M. Weaver, individually or as Executor or Trustee, or 
in any capacity, and all agents, servants and Attorneys and 

84 all other persons are hereby forbidden from making or suffer¬ 
ing any transfers or other disposition of or interference with 

the property of the said judgment-debtor Elizabeth Pratt de Gasquet 
James, as provided in the Order herein dated Dec. 5th, 1922 or in 
which she is in anywise interested except in obedience hereto, or 
until further order in the premises. 

Dated July 28, 1923. 

F. H. HAZARD, 

Oneida Co. Judge. 


4S 
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State of New York, 

Oneida County Cleric s Office, ss: 

I, F. M. Rathbone, Clerk of said County, and of the Supreme and 
County Courts of Record, do hereby certify that I have compared the 
annexed copy of Order Extending Receivership and the endorsement 
thereupon with the original thereof, on file in this office, and that the 
same is a correct transcript therefrom, and of the whole of said orig¬ 
inal. 

In witness whereof, I have hereunto set my hand, and affixed the 
seal of said County and Courts, at the City of Utica, this 7 day of 
Aug., 1923. F. M. RATHBONE, 

Clerk. 

R. J. JEWETT, 

Deputy Clerk. 

State of New York, 

Oneida County Clerk's Office, ss: 

I, F. M. Rathbone, Clerk of said County, and of the Su- 
85 preme and County Courts therein, the same being Courts of 
Record, do hereby certify, that I have compared the annexed 
copy of Order and the endorsements thereupon with the original 
thereof, on file in this office, and that the same is a correct transcript 
therefrom, and of the whole of said original. 

In witness whereof, I have hereunto set my hand, and affixed the 
seal of said County and Courts, at the City of Utica, this 18th day of 
Aug., 1923. 

[seal.] F. M. RATHBONE, 

Clerk. 

R. J. JEWETT, 

Deputy Clerk. 

Oneida County Court. County of Oneida. In the Matter of the 
Examination of George M. Weaver, Individually and as Trustee 
under the Will of Elizabeth Tibbitts, 3rd Party, in proceedings sup¬ 
plementary to execution and application of Pauline Andre de la 
Mettri, Judgment-Creditor under a decree and judgment rendered in 
a proceeding in the Surrogate’s Court of Ulster County, New York, 
entitled In the Matter of the Judicial Settlement of the Account of 
Proceedings of Elizabeth Pratt de Gasquet James as Ancillary 
80 Executrix under the Will of Amadee de Gasquet James, De¬ 
ceased. 

I, F. M. Rathbone, Clerk of the County Court, in and for the 
County of Oneida and also Clerk of Oneida County, do certify that 
David Keane as receiver in the above entitled proceeding has de¬ 
posited in court the sum of $100.00, as security in place of a bond, in 
conformitv with and as directed bv the order of lion. F. H. Hazard, 
Oneida Countv Judge, dated July 28th, 1923, and on file in this office. 
[seal.] v F. M. RATHBONE, 

Clerk of Oneida County and of 

the Oneida County Court. 

Dated, Utica, N. Y., August 18, 1923. 
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87 Exhibit C. 

At a Special Term of the Supreme Court of the State of New York 
held in and for the City and County of New York, at the County 
Court House, in said City, on the 13th day of July, 1923. 

Present: Hon. George V. Mullan, Justice. 

In the Matter of the Examination of The Farmers Loan & Trust 
Company, 3rd Party, in Proceedings Supplementary to Execution 
upon Application of George Pratt de Gasquet James, Judg¬ 
ment-creditor under a Decree and Judgment Rendered in the Sur¬ 
rogate’s Court of Ulster County, New York, Entitled In the Mat¬ 
ter of the Judicial Settlement of the Account of Proceedings of 
Elizabeth Pratt de Gasquet James as Ancillary Executrix under 
the Will of Amadee de Gasquet James, Deceased. 

On reading and filing the Petition of David Keane, heretofore and 
on June 16th, 1923, appointed Receiver of the property of Elizabeth 
Pratt de Gasquet James, judgment-debtor above named, for leave to 
bring an action upon a claim amounting to upwards of $65,000 upon 
a judgment now due to George Pratt de Gasquet James from 

88 the said Elizabeth Pratt de Gasquet James, formerly of 
Esopus, New York, and now residing in Dinard, France, or to 

intervene in an action now pending in the Supreme Court of 
the District of Columbia by the said George Pratt de Gasquet James 
and Pauline Andre de la Mettrie against the said judgment-debtor 
and Thomas W. Miller, Alien Property Custodian of the United 
States and Frank White, Treasurer of the United States, and to join 
such other persons as he may be advised are necessary, and to institute 
such other actions or proceedings for the recovery of the said claim, 
and also for leave to bring a similar action or actions or proceedings in 
behalf of Pauline Andre de la Mettrie, judgment-creditor, having a 
claim arising out of a judgment recovered by her against the said 
Elizabeth Pratt de Gasquet James of upwards of $65,000 upon the 
extending of the Receivership to the petitioner in a certain third 
party proceeding brought by Pauline Andre de la Mettrie against 
George M. Weaver, third party, in whose possession property of the 
judgment debtor has been discovered, in accordance with provisions of 
Sections 806 and 807 of the Civil Practice Act of the State of New 
York, and this Court deeming such Petition to contain and allege 
sufficient facts to authorize such action, and it appearing that said Re¬ 
ceiver has complied with the requirements of Rule 177 of the Rules 
of Civil Practice of the State of New York. 

Now on motion of J. Noble Hayes, attorney for said receiver, it is 
hereby 

Ordered that the said David Keane, as Receiver aforesaid, is hereby 
authorized and directed to commence and prosecute, in his dis- 

89 cretion, an action in the Supreme Court of the District of Co¬ 
lumbia or other Court having jurisdiction against Elizabeth 

4—4137a 
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Pratt de Gasquet James, Thomas W. Miller, Alien Property Custo¬ 
dian of the’United States, Frank White, Treasurer of the United 
States, and such other persons as he may be advised are necessary in 
the premises, to restrain the turning over of certain property in the 
hands of the judgment-debtor, and for other relief; or, and if so ad¬ 
vised, to intervene in an action now pending in said Supreme Court 
of the District of Columbia brought by Pauline Andre de la Mettrie 
and George Pratt de Gasquet James against Elizabeth Pratt de Gas¬ 
quet James and others, to recover the property of the said Elizabeth 
Pratt de Gasquet James, sequestered by the Alien Property Custodian 
during the late war, and also to joint in such action or intervention 
in behalf of the said claim of the said George Pratt de Gasquet James 
the claim of Pauline Andre de la Mettrie, a like judgment-creditor, if 
and when the said receivership shall be extended to a third party pro¬ 
ceeding pending in Oneida County, New York, against one George M. 
Weaver, agent of the judgment-debtor, in whose possession property 
of the said judgment debtor has been found, for the recovery of the 
claims of both or either of the said George Pratt de Gasquet James 
and Pauline Andre de la Mettrie, and in such form as counsel may be 
advised. 

Enter. 


A copy. 

JAMES A. DONEGAN, 
[seal.] Clerk. 


G. Y. M., J. S. C. 


90 No. —. 

State of New York, 

County of New York, ss: 

I, James A. Donegan, Clerk of the said County and Clerk of the 
Supreme Court of said State for said County, Do Certify, That I 
have compared the preceding with the original Order on file in my 
office, and that the same is a correct Transcript therefrom, and of the 
whole of such original. 

In witness whereof, I have hereunto subscribed by name and af¬ 
fixed my official seal, this 19th day of July, 1923. 

[seal.] JAMES A. DONEGAN, 

Cler k 

Indorsed: Filed July 13th, 1923. 


Affidavit of Dean Hill Stanley . 


Filed October 2, 1923. 


****** * 


Now comes Dean Hill Stanley, and being duly sworn according 
to law deposes and says: 

That he is a Special Assistant to the Attorney General of the United 
States, and as such he has had referred to him numerous cases brought 
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pursuant to the Trading with the Enemy Act, as amended; that he is 
attorney for Thomas W. Miller as Alien Property Custodian and 
Frank White as Treasurer of the United States in the above- 

91 entitled cause; that he has examined the files of the Depart¬ 
ment of Justice and of the Alien Property Custodian relating 

to the claim of Mme. Elizabeth Pratt de Gasquet James, filed under 
Section 9 of the said Act, and that he has been unable to find any 
record in the files of either the Department of Justice or the Alien 
Property Custodian which shows that the claim of the said Mme. 
James has ever been acted upon by the Attorney General of the 
United States or by the President of the United States, or by any 
other officer charged with the duty of acting upon such claim or hav¬ 
ing authority so to act; that, upon information and belief, he denies 
that the claim of the said Mme. James has ever been allowed by the 
Attorney General of the United States, by the President of the 
United States, or by any other officer of the United States authorized 
to allow such claim. 

DEAN HILL STANLEY. 

Sworn to and subscribed before me this second day of October, A. 
D. 1923. 

MORGAN H. BEACH, 

Clerk Supreme Court , D. C. 
By H. B. DERTZBAUGH, 

Assistant Clerk. 

92 Affidavit of J. Noble Hayes. 

Filed October 2, 1923. 

******* 

District op Columbia, ss: 

J. Noble Hayes being duly sworn says that he is one of the attor¬ 
neys and counsel in the above-entitled cause. 

That the said cause was brought on for trial before Chief Justice 
McCoy at the equity term on February 15, 1923, before the return 
of Letters Rogatory issued out of this Court on October 30, 1922, in 
the name of the President of the United States to the Minister of 
Justice of the French Republic, at the instance of the Attorney Gen¬ 
eral to examine on behalf of the defendant Custodian and Treasurer 
and take the deposition, upon interrogatories attached, of Pierre 
Lepaulle, a French lawyer, in which the plaintiffs joined upon in¬ 
terrogatories to take the deposition on their behalf of Reni Pellerin, 
a French lawyer of international repute. That the questions of law 
which were propounded to the said lawyers related to the accord of 
reciprocal rights by the French Government to American citizens to 
make claims to enemy property sequestered by the French Govern¬ 
ment during the war, corresponding to those accorded to French 
citizens by the American Trading with the Enemy Act, the said de¬ 
fendants claiming that France had not accorded such reciprocal 
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rights, and that therefore the plaintiffs suit must be dismissed under 
the Amendment of the Act of June 5, 1920, Sec. 9 (e): and 

93 so claiming at the present time; and the defendants claiming 
that the French Government had accorded such reciprocal 

rights to American citizens. 

That after the trial had proceeded before Chief Justice McCoy for 
several hours, he adjourned the case to a future day to be agreed upon 
after the Letters Rogatory should be returned from France. 

That on April 11, 1923, deponent received a letter from the State 
Department saying that the Letters Rogatory had not been executed, 
enclosing a copy of a letter from Ambassador Herrick and a copy of 
a letter from the French Minister of Justice, saying that it did not ap¬ 
pear possible to execute the Letters Rogatory for the reason that “they 
aim, in fact, at obtaining from two above-named persons information 
of a purely doctrinal character relative to hypothesis concerning es¬ 
tablished methods of legal procedure.” 

That thereafter and on June 22nd, 1923, the defendant James 
moved the case for trial before Chief Justice McCoy, hoping to ob¬ 
tain a dismissal of the same. That deponent opposed the motion 
upon the ground that the case could not be fairly tried until commis¬ 
sions could be sent out to France (as deponent had at first advised the 
Attorney General who insisted upon Letters Rogatory) to take the 
depositions of the two lawyers upon interrogatories attached. 

That Judge McCoy denied the motion, but at the earnest solicita¬ 
tions of the defendant James set it down peremptorily for October 
2nd, 1923. And the defendants thereafter entered an order ex parte 
to that effect. 

94 That on June 18, 1923, David Keane was appointed Re¬ 
ceiver of all the property of the judgment debtors—defendant 

James in a supplementary proceeding in the New York Supreme 
Court by the plaintiff herein George Pratt de Gasquet James and 
qualified a few days thereafter: and was likewise appointed Receiver 
in a similar proceeding in the County Court of Oneida County, New 
York, brought by Pauline Andre de la Mettrie, plaintiff herein', and 
qualified therein on or about August 13, 1923. 

That on June 27, 1923, deponent wrote to Frederick Geller, Esq., 
the defendant James’ leading counsel as follows, in fact: 

“* * * I suggest that I will join with you and the Attorney 
General in sending out a commission to France at once (as I pro¬ 
posed last fall) to take the depositions of Pierre Lepaulle on behalf 
of the defendants, and Rene Pellerin on behalf of the plaintiffs. 

I am informed that Madame James has no longer any legal interest 
in the sequestered property in this Custodian’s and Treasurer’s hands, 
which she claims under the award of the Attorney General of May 
26, 1922. * * * How far this will affect Madame James’ further 
proceedings in the suit or the action of the Government I am unable 
to say.” 

Mr. Geller did not see fit to move in the matter, and continued to 
urge the acceptance of an offer of settlement of the controversy, of 
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which the present suit is a part, which Mrs. James’ counsel in Paris 
had submitted to deponent through Mr. Geller on June 12, 1923. 

The Receiver served a certified copy of the order appointing him on 
the Attorney General, the Custodian and Treasurer of the United 
States, on or about June 31st and received acknowledgments of the 
same on June 26th and July 3rd. 

That on August 17th deponent as attorney for the Receiver 
95 wrote a long letter to the Attorney General referring to Re¬ 
ceiver’s appointment and the allowance of Mrs. James’ claim 
to the sequestered property on May 22nd, 1922, by the Attorney Gen¬ 
eral, and asking what he had decided to do about turning this prop¬ 
erty over to Mrs. James’ Receiver, which matter he had written the 
Receiver on June 26, 1923, he had under advisement. 

On August 23rd the Attorney General wrote deponent that he 
had received deponent’s letter of the 17th of August, and that un¬ 
less there was some urgency in the matter, it would be held await¬ 
ing the return of the Deputy Attorney General Stanley, who was 
away on his vacation and would return early in September. 

On August 10th deponent prepared and mailed to his representa¬ 
tives in Washington, Butler & Kratz, all the papers for taking out a 
commission to examine Rene Pellerin, and copies of the former inter¬ 
rogatories attached to the Letters Rogatory to defendant’s witness 
Pierre Lepaulle, asking him to obtain the consent of the Attorney 
General and other counsel and have the commission issued and sent 
to Paris at once. 

Word came back that the Deputy in charge, Mr. Stanley, was on 
his vacation and the matter was subsequently taken up and the 
commission sent out by consent to Rene Pellerin on August 29th, 
the Attorney General’s Office having decided at this late day that 
they would not send out a commission to France to take the deposi¬ 
tion of the witness Pierre Lepaulle for reasons which hereinafter 
appear. 

On September 21st the Attorney General’s Office notified 
93 deponent over the long distance telephone that they would 
take the deposition of Pierre Lepaulle, who was in this 
country, on Tuesday, September 24th, in the City of New York; 
that deponent spent the entire day in attendance upon the taking 
of the deposition, which was to be written out the same night and 
next day and a copy furnished deponent after it had been read and 
signed by the witness. That deponent did not receive a copy of the 
same which is long and technical and will require careful study 
before the trial. 

That Pierre Lepaulle has been in this country since on or about 
August 25, as deponent is informed and believes. 

That deponent cabled the husband of his client Countess de la 
Mettrie to know when the deposition of Rene Pellerin would be re¬ 
turned and received an answer by cable several days ago saying 
deposition would be taken before Ambassador Herrick on September 
25th, which means that it will reach here about October 15th. 

The defendants have contrived to arrange the matter of these 
depositions so as to get the depositions of their own expert at the 
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last moment, and delay the sending out of plaintiffs commission 
for at least fifteen days, when its return in time for October 2nd will 
be practically impossible, so that if permitted to succeed their testi¬ 
mony on this point in the case will be uncontradicted, a result not 
designed to secure the ends of justice. 

That the situation has changed since Justice McCoy made his 
order on June 22nd. He was not advised then of the appointment 
of the Receiver, nor was he advised of the allowance of 

97 Madame James’ claim to the sequestered property by the 
Government under the Amendment of June 5, 1920, which 

fact had not been proven at the time the trial was suspended. 

That the Government of the United States and the Custodian 
and the Treasurer have no real interest in the sequestered property 
which has been awarded to Mrs. James by the allowance of her 
claim, the payment of which was stayed by the suit. 

That Madame James the defendant judgment-debtor will have 
no right to the same if the Receiver of the State of New York 
Supreme Court is recognized and brought in by the Court and 
established his claim in the suit. 

J. NOBLE HAYES. 

Subscribed and sworn to before me this 29th day of September 
A D 1923 

[seal.] JOS. P. RUDY, 

'Notary Public , D. C. 

Order Denying Leave to Intervene. 

Filed December 17,1923. 

******* 

Upon consideration of the motion of David Keane, receiver, by 
his attorneys, Barnard & Johnson, for leave to intervene in this 
cause and to file his petition therein, and that the receiver be made a 
party plaintiff or defendant in the cause, after hearing arguments of 
counsel for all the parties, it is by the Court this 17th day of Decem¬ 
ber, 1923, . 

98 Adjudged, ordered and decreed that the said motion for 
leave to intervene be and the same hereby is denied. 

WALTER I McCOY, 

Chief Justice Supreme Court of 

the District of Columbia. 

From the foregoing decree the Receiver David Keane, in open 
court notes an appeal to the Court of Appeals of the District of Co¬ 
lumbia, and the penalty of the undertaking for costs thereon is fixed 
at one hundred dollars or in lieu thereof a cash deposit of fifty dol¬ 
lars 

WALTER I. McCOY, C. J. 
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Memorandum . 

December 19, 1923.—$50 deposited by Intervening Petitioner* in 
lieu of appeal bond. 

Assignments of Error. 

Filed January 10, 1924. 

♦ * * * * * * 

The petitioner, appellant herein, David Keane, Receiver, in sup¬ 
plementary proceedings, appointed by order of the Supreme Court 
of the State of New York, makes the following assignments of error 
to the Order made herein on the 17th day of December, 1923, ap¬ 
pealed from. 

99 1. That the learned Trial Court erred in denying the pe¬ 
tition of the appellant David Keane, Receiver, to intervene in 

the said action. 

2. That the Court erred in denying said petition as a matter of 
right. 

3. That the Court erred in denying said petition as a matter of 

discretion. , 

4. That the Court erred in entering the Order appealed from deny¬ 
ing the petition of Receiver. 

J. NOBLE HAYES, 

GUY H. JOHNSON, 
Attorneys for Appellants. 

Designation of Record on Appeal. 

Filed February 11, 1924. 

* * * * * * * 

To the Clerk of the Supreme Court of the District of Columbia. 

Sir: 

Please prepare record for filing in the Court of Appeals of the 
District of Columbia in the above-entitled cause and include the 
following papers: 

1. Amended bill. 

2. Answer of defendants Thomas W. Miller, Alien Property 
Custodian, and Frank White, Treasurer of the United States. 

3. Answer of the defendant Elizabeth Pratt de Gasquet James. 

4. Motion and Petition of David Keane, Receiver. 

5. Affidavit of Dean H. Stanley verified October 2nd, 1923. 

100 6. Affidavit of J. Noble Hayes verified October 12, 1923. 

7. Order denying leave to intervene. 

8. Allowance of appeal. 

9. Note of deposit in lieu of bond. 

10. This designation of record. 

J. NOBLE HAYES, 
Attorney for Petitioner. 
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Messrs. Frank Davis, Jr., S. M. Stellwagen, William J. Neale, Fred¬ 
erick Geller, Attorneys for defendant Elizabeth Pratt de Gasquet 
James; Dean Stanley, Attorney for Defendants Thomas W. Mil¬ 
ler, Alien Property Custodian and Frank White, Treasurer of the 
United States. 


Gentlemen : 

Attached hereto please find copy of designation of record in the 
above-entitled appeal. 

J. NOBLE HAYES, 
Attorney for Plaintiffs. 

G. H. J. 


Service of copy of above designation of record acknowledged this 
sixth day of February, 1924. 

WM. J. NEALE, 

Of Attorneys for Defendant Elizabeth 

Pratt de Gasquet James. 
DEAN HILL STANLEY, 
Attorney for Defendants Thomas 
W. Miller, Alien Property 
Custodian, and Frank White, 
Treasurer of the United States. 


101 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
64, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 39090 in Equity, wherein Pau¬ 
line Andre De La Mattrie et al. are Plaintiffs and Elizabeth Pratt 
De Gasquet James, et al. are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20th day of March, 1924. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


EW. 
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102 Filed Feb. 11, 1924. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity No. 39,090. 

Pauline Andre de la Mettrie and George Pratt de Gasquet 

James, Plaintiffs, 

vs. 

Elizabeth Pratt de Gasquet James, Thomas W. Miller, Alien 
Property Custodian, and Frank White, Treasurer of the United 
States, Defendants. 

Messrs. Frank Davis, Jr., S. M. Stellwagen, William J. Neale, Fred¬ 
erick Geller, attorneys for defendant Elizabeth Pratt de Gasquet 
James; Dean Stanley, attorney for defendants Thomas W. Miller, 
Alien Property Custodian, and Frank White, Treasurer of the 
United States. 

Gentlemen : 

Attached hereto please find copy of proposed Statement of Evi¬ 
dence in the above entitled cause to be submitted for settlement by 
the plaintiffs Pauline Andre de la Mettrie and George Pratt de Gas¬ 
quet James to the Equity Court, Mr. Chief Justice McCoy presid¬ 
ing, on Tuesday, the 29th day of January, 1924, at 10:00 o’clock 
A. M. or so soon thereafter as counsel can be heard. 

J. NOBLE HAYES, 
Attorneys for Plaintiffs. 

801 Evans Bldg. 

Service of copy of above motion and proposed Statement of Evi¬ 
dence acknowledged this 19th day of January, 1924. 

WM. J. NEAL, 

Of Attorneys for Defendant Elizabeth 

Pratt de Gasquet James. 
DEAN HILL STANLEY, 
Attorney for Defendants Thomas W. Miller, 
Alien Property Custodian, and Frank 
White, Treasurer of the United States. 
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103 Supreme Court of the District of Columbia, Holding an 

Equity Court 

In Equity. 

39090 

Pauline Andre de la Mettrie and George Pratt de Gasquet 

James, Plaintiffs-Appellants, 

against 

Elizabeth Pratt de Gasquet James, Thomas W. Miller, as Alien 
Property Custodian, and Frank White as Treasurer of the United 
States, Defendants, Appellees. 

Be it remembered that at an equity term of the Supreme Court 
of the District of Columbia in the Court House in the City of Wash¬ 
ington, before the Hon. Walter I. McCoy, Chief Justice of said Court, 
on the loth day of February, 1923, and subsequent days to which 
the said cause was adjourned, to wit, October 2nd, November 7th 
and December 1st, 1923, the aforesaid issues came on to be tried 
on the first of the aforesaid days, and was opened on behalf of the 
plaintiffs by J. Noble Hayes, Esq., their counsel; and by Frederick 
Gellcr, Esq., counsel for the defendant Elizabeth Pratt de Gasquet 
James, S. M. Stellwagen, Esq., Frank Davis, Jr., and William J. 
Neale, Esq., appearing with him for said defendant; and on behalf 
of Thomas W. Miller, Alien Property Custodian, and Frank White, 
Treasurer of the United States by Dean Hill Stanley, Special Assist¬ 
ant to the Attorney General. 

And thereupon, the plaintiffs, to maintain the issues on their 
part, offered and introduced the following: 

Plaintiffs’ Exhibit I. 

A duly authenticated certificate of the birth of the plaintiff, 
George Pratt de Gasquet James, in the town of Esopus, New York, 
on June 28th, 1885, under the seal of the Commissioner of 
101 Health of the State of New York. Admitted without objec¬ 
tion. 

Mr. Hayes: I offer two certificates under seal, duly authenticated, 
of the French citizenship of Countess de la Mettrie and of George 
Watson Pratt de Gasquet James, who transferred his citizenship in 
1916 to France to get into the Army and help fight for America. 

Mr. Stanley: I object preliminarily to this because it is not trans¬ 
lated ; secondly it is not properly authenticated. 

The Court: Of course, the first objection is good. 

Mr. Haves: It is in the stipulation between Mr. Geller and myself. 
Mr. Stanley: I am not in that stipulation. It may be all right, 
but I want it at least translated. 



D. KEANE, ETC., VS. ELIZ. PRATT DE G. JAMES ET AL. 59 

The Court: Mr. Hayes I will have to sustain the objection on both 
grounds. Of course, it cannot be admitted being in French, and I 
do not think it is properly authenticated. I will have to see the 
Statute about authentication. 

Mr. Hayes: Your Honor, we can have that translated. Mr. Geller 
has admitted that in the stipulation. 

The Court: It can be admitted as against his client, but I will 
have to sustain the objection of the Custodian. 

Mr. Hayes: Will you give us an opportunity then to have it trans¬ 
lated bcause the Custodian makes a point that it is necessary for us 
prove that they are French citizens? Now, I know they are French 
citizens. I have corresponded with them and been their attorney for 
years, and I have known them ever since they were children. George 
Watson Pratt de Gasquet James put in my hands after we got into 
the war, an application to have his American citizenship restored 
but it required that he get out of the Army and take a trip 
105 over here and he gave it up. 

The Court: Well, so far as Mr. Geller’s client is concerned, 
if you will have the translation of this read into the record it may 
be admitted notwithstanding its lack of proper certification, but 
so far as the Alien Property Custodian is concerned I will have to 
sustain the objection. 


Plaintiffs' Exhibit II. 

The certificates were read into the record as follows: 

Mr. Geller (translating) : The Mayor of Ille-et-Vilaine certifies 
that Madame Pauline Andre de la Mettrie, born on the 1st dav of 
March, 1887, at Esopus, State of New York, North America, the 
wife of Monsieur Henri Joseph Viscount de la Mettrie, residing at 
Dinard, Ville Viviane, is of French nationality. Dated the 16th 
day of December, 1922. The Mayor and his signature and seals, 
legalization of signature, the certificate of Monsieur Thorel of the 
Commune of Dinard, St. Malo, the 16th day of December, 1922. 

The Mayor of Dinard certifies that Monsieur George Watson Pratt 
de Gasquet James of American nationality, bom on the 28th day of 
June, 1885, at Esopus, United States of America, unmarried, domi¬ 
ciled at Dinard and at Ville Viviane, has become a French citizen 
by decree number 14,062 ex 14 under date of the 10th of December, 
1915, Dinard, the 21st day of December, 1922. 

(Signature and certification as in foregoing certificate.) 

Plaintiffs' Exhibit III. 

Certified copy of Decree of the Surrogates Court of Ulster County, 
New York, dated and entered the 21st day of March, 1915, in the 
matter of the application of George Watson Pratt de Gasquet James 
and another for the revocation of Ancillary Letters Testa- 
106 mentary heretofore granted to Elizabeth Pratt de Gasquet 
James, Ancillary Executrix, (now Mecklenburg) under the 
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Will of Amadee de Gasquet James, deceased, and for an accounting, 
etc., reciting the issuance of citations upon the petition of the peti¬ 
tioners and the appearance of the respondent, Elizabeth Pratt de 
Gasquet James, executrix, on December 17th, 1913, therein, and 
stating the said account and charging the said Elizabeth Pratt de 
Gasquet James, executrix, for a deficiency in her said account in the 
sum of $253,756.98, and directing a distribution of the said estate, 
still in her possession, and under her control, and apportioning 
the said deficiency found due by her to the said estate of $253,- 
756.98 to the various persons interested in the said estate, including 
the plaintiffs herein, and directing the said Elizabeth Pratt de Gasquet 
James to pay over the sum of $69,754.85 each to Pauline Andre de 
la Mettrie and George Pratt de Gasquet James, plaintiffs herein, as 
their share of such deficiency, and that each of them have Judg¬ 
ment for the same, and further ordered, adjudged and decreed, 
among other things, “that if the said executrix shall fail to make 
such payments within sixty days after the entry of this decree, or if 
for any reason it becomes necessary for the purpose of carrying 
out the provisions of this decree, in effect, any of the parties hereto 
may apply at the foot of this decree, upon ten days’ notice, to the 
persons and guardian herein, for such further order or other relief 
in the premises as may be necessary and proper”. 

Decree of which the foregoing is a synopsis read into the record 
without objection. 

107 Plaintiffs' Exhibit IV. 

Certified copy of the Decree of the Surrogate’s Court of Ulster 
County, New York, dated November 3rd, 1917, in the matter of the 
judicial settlement of account of proceedings of Elizabeth Pratt de 
Gasquet James as Ancillary Executrix under the Will of Amadee de 
Gasquet James, deceased, modifying and affirming the former de¬ 
cree in the said proceeding of March 21st, 1915, after an appeal 
to the Court of Appeals, and resettling the said former decree as 
directed by the Court of Appeals, and reducing the amount of the 
deficiency judgment against the said Elizabeth Pratt de Gasquet 
James, executrix, from $253,756.98 to $236,947.98, and directing 
the said executrix, among other things, to pay to George Watson 
Pratt de Gasquet James and Pauline Andre de la Mettrie, the sum 
of $65,133.25 each, with interest thereon from March 21st, 1915, 
and further 

Ordered, Adjudged and Decreed that, except as modified, the said 
decree of March 21st, 1915, be and the same hereby is in all respects 
affirmed. 

Decree of which the foregoing is a synopsis read into record 
without objection. 


Plaintiffs' Exhibit V. 

Certified copy of transcript of foregoing decree of November 3rd, 
1917, in favor of the plaintiffs and another, out of the Surrogate’s 
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Court of Ulster County, New York, to the County Clerk’s Office of 
the County of New York, and filed thereon in December 20th, 1919. 
Admitted. Marked Plaintiffs’ Exhibit V. 

Plaintiffs' Exhibit VI. 

Certified transcript and return endorsed thereon of the exe- 

108 cution issued out of the Surrogate’s Court of Ulster County, 
New York, against the property of the said Elizabeth Pratt 

de Gasquet James, upon the decree and judgment of the said Court, 
to the Sheriff of the City and County of New York, in favor of the 
said George Pratt de Gasquet James, et ah, in the sum of $65,133.25, 
each, with interest from March 21st, 1915, dated the 26th day of 
February, 1921, and lodged with the said Sheriff on March 4th, 
1921, and duly returned by him into the Surrogate’s Court wholly 
unsatisfied. 

Admitted Plaintiffs’ Exhibit VI. 

Plaintiffs' Exhibit VII. 

A similar certified transcript and return endorsed thereon of the 
execution issued out of the Surrogate’s Court of Ulster County, New 
York, against the property of the said Elizabeth Pratt de Gasquet 
James, upon the decree and judgment of said Court, to the Sheriff 
of the City and County of New York, in favor of said Pauline Andre 
de la Mettrie, et al., in the sum of $65,133.25, with interest thereon 
from March 21st, 1915, dated the 26th day of February, 1921, and 
lodged with said Sheriff on March 4th, 1921, and duly returned bv 
him into said Surrogate’s Court wholly unsatisfied. Admitted, Marked 
Plaintiffs’ Exhibit VII. 

Plaintiffs' Exhibit VIII. 

A similar property execution issued out of the Surrogate’s Court of 
Ulster County, New York, to the Sheriff of the City and County of 
New York, on March 25th, 1920, in favor of George W. Pratt de 
Gasquet James, in the sum of $65,133.25, with interest from March 
21st, 1915, against Elizabeth Pratt de Gasquet James, judgment- 
debtor, and lodged with the Sheriff on May 26th, 1920, and duly re¬ 
turned into said Surrogate’s Court wholly unsatisfied. Admitted, 
marked Plaintiffs’ Exhibit VIII. 

109 Plaintiffs' Exhibit IX. 

A similar execution to the one above described issued out of the 
said Surrogate’s Court to the Sheriff of the City and County of New 
York, upon the decree above described in favor of Pauline Andre de 
la Mettrie against the said Elizabeth Pratt de Gasquet James, judg¬ 
ment-debtor, in the sum of $65,133.25, with interest thereon from 
March 21st, 1915, lodged with the Sheriff on May 26th, 1920, and 
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duly returned wholly unsatisfied. Admitted, Marked Plaintiffs’ Ex¬ 
hibit IX. 

The foregoing Exhibits VI VII, VIII and IX were admitted in 
evidence over the objection of Mr. Stanley. 

Admitted by the defendants that the plaintiffs filed their respective 
verified claims under Section 9 of the Trading with the Enemy Act 
for the recovery of the claim or debts of the plaintiffs with the Alien 
Property Custodian on or about April 22nd, 1920, and on May 29th, 
1920, application was made to submit the matter to the President and 
that the said claims were disallowed on or about July 29th, 1920. 

Mr. Hayes: I will offer now a certified copy of a communication 
received by the State Department, and under the signature and seal of 
the Secretary of State, from the French Government—from the 
French Embassy, dated the 11th of December, 1922, with the trans¬ 
lation by the State Department. 

Mr. Stanley: Let me object to that, first on this ground—I think 
I know what is in the letters. Not that these are not correct copies of 
the letters that the State Department has received. Of course, the 
authentication clears that. But that you cannot prove what is in 
these letters by the mere statement from the French Embassy, 
namely, the French law as to reciprocity; that it is a mere piece of 
paper in the State Department, it is irrelevant, and therefore, I 
object to its introduction into evidence. 

110 The Court: That statement there of the foreign depart¬ 
ment, whatever it may be in France, that the French Govern¬ 
ment does extend reciprocal relations, or relations reciprocal to that 
provided for in the act, is nothing but a conclusion, and is not an ex¬ 
ecutive decree, according to what you say. I don’t know what they 
do, unless it be by some form of legislation, but it they have power 
to do it by decree of the president or council, or whatever it may be, 
a copy of that ought to be annexed so that it may be determined 
whether or not—if there are no decisions further interpreting, it 
seems to me—as to what it means, as a matter of language, it seems 
to me. I am not informed, I will hear it for that purpose. 

111 (Plaintiffs' Exhibit XI for Identification.) 

Embassy of the French Republic to the United States. 

Washington, December 11, 1922. 

Mr. Secretary of State : 

I had the honor in a note of May 12, 1921, to draw your Ex¬ 
cellency’s attention to the injury that might be caused to certain 
French citizens by their being put under the operation of a clause of 
the Trading with the Enemy Act, which would not permit them to 
ask for payment of their claims, the validity of which was recognized 
by American courts before the United States entered the war, and 
affecting property since taken into custody by the American Govern¬ 
ment as enemy property, unless the Government of the Republic 
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should by way of reciprocity allow under the same conditions the 
American citizens to collect claims that they might have on enemy 
property sequestrated in France. 

In the same note I informed Your Excellency that my Govern¬ 
ment would grant such reciprocity. 

I had made the foregoing inquiry of my Government in connection 
with the difficulties met by Mr. George Pratt de Gasquet James and 
the Countess Andre de la Mettrie, to whom the Custodian of the 
United States denied the execution of a judgment in their favor in 
1905 by the courts of New York, authorizing them to collect claims 
of theirs on the estate of their mother, Elizabeth Pratt de Gasquet 
James, of American birth, w T ife of the Duke of Mecklembourg, whose 
property was taken in custody when the United States entered the 
war. The ground for the refusal was that the French Government 
had not admitted the American citizens rights to collect claims on 
enemy property sequestrated in France. 

I thought that as a consequence of my above mentioned note of 
May 12, 1921, the judicial authorities of America would desist from 
their opposition in the case under consideration; but having 

112 been informed by the counsel of Mr. de Gasquet James and 
of the Countess de la Mettrie that the said authorities did not 

deem the reciprocity assurances given by me sufficient, I asked my 
government to enable me to state more precisely the scope of the 
reciprocity it granted. 

This more precise statement has just been given me and in com¬ 
pliance with instructions receiver, I have the honor to give to Your 
Excellency the assurances that the French Government grants to 
American nationals reciprocity as it is meant in the American Trad¬ 
ing with the Enemy Act, Section 9, and that in particular an Ameri¬ 
can national holding a claim against a former enemy whose property 
was sequestrated in France, the validity of the claim having been 
acknowledged by a judgment of a French court, may seek the execu¬ 
tion of that judgment on the property coming under the sequestra¬ 
tion up to the assets of the said sequestrated property. 

I should be thankful to Your Excellency if you would kindly give 
notice of this fact to the Attorney General of the United States so 
that the claims of Mr. Gasquet James and of the Countess de la Met¬ 
trie may be admitted as early as possible. 

Be pleased to accept, Mr. Secretary of State, the assurances of my 
high consideration. 

(Signed) JUSSERAND.” 

113 . The Court: We do not need to go into that now. I think I 
will have to sustain the objection. There is a well known way 

of proving a foreign law, and that is by those who are learned in that 
law. I did not even know that Mr. Jusserand is a lawyer. 

Letter excluded. 

Exception by Plaintiffs. 

(Marked Plaintiffs’ Exhibit XI for Identification.) 
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Trial resumed October 2nd, 1923. 

A motion which had been made by David Keane, a Receiver in 
supplementary proceedings of all the property of Elizabeth Pratt de 
Gasquet James, duly appointed by the New York Supreme Court, 
which was brought on in regular order at an equity term of the Court, 
before Mr. Justice Hoehling, and referred by him to Chief Justice 
McCoy, was, at this point, heard by the Chief Justice and de- 

114 nied by him in the following language: 

“I shall deny the motion for leave to intervene and you may take 
an exception.” 

An answering affidavit was subsequently filed by the Attorney Gen¬ 
eral and a reply affidavit on behalf of the Receiver by permission of 
the Court. 

An Order was thereafter made and entered by the Court denying 
the application of the Receiver on the 17th day of December, 1923. 
From which order a separate appeal has been taken and allowed in 
open Court by the Receiver to the Supreme Court of the District of 
Columbia. 

Mr. Hayes: I want to make a motion in this case on behalf of the 
plaintiffs to amend our bill of complaint for the purpose of adding as 
a co-defendant David Keane, Receiver, under the order of the Court 
of the State of New York. I want to make that motion because I 
deem that the receiver has certain rights here now in this property. 

The Court: That would be the same thing in another aspect. 
There was a motion to make him a party to the action. I do not see 
any difference. 

Mr. Hayes: Now we come in here and ask that we be permitted to 
amend our bill by setting up facts to show that these funds have been 
awarded to Madame James and that her receiver has been appointed, 
and that her receiver has an interest here in anything that may be 
awarded to her. 

The Court: Well that is practically the same motion that was ar¬ 
gued this morning, and I will deny it. 

Mr. Hayes: The motion was made then on behalf of the receiver 
himself. We now make the motion as plaintiffs in the action, to 
have the receiver made a party defendant in the suit. 

The Court. The motion is denied. 

Mr. Hayes: And may I have an exception to that? We want to 
preserve the question. 

115 The Court: Yes. 

Mr. Hayes: I have asked you, Mr. Stanley, to produce the 
papers from your office, which you agreed to produce yesterday with¬ 
out subpoena—all the papers: First, the claim filed by Madame James 
on December 24, 1920. 

Mr. Stanley: Now, if the Court please, I have everything that the 
Alien Property Custodian or the Department of Justice has, here, but 
unless the Court orders me to produce that file, I do not propose to 
produce it, and I want the privilege of arguing that point before I am 
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compelled to produce it, as not having any bearing on this case what¬ 
ever. 

(After arguing it:) 

The Court: All right. Now, you are calling for something from 
the Attorney General’s office to prove that she was an alien enemy, or 
to prove that she was not? 

Mr. Hayes: I am going to prove by that she was an alien enemy 
who was restored to her rights in this property. 

The Court: By the order? 

Mr. Hayes: Yes, by the Attorney General. 

The Court: You want a document which you say calls for the re¬ 
storing of her to her American rights. Mr. Stanley says that there 
is no such document there. That disposes of that. What is the next 
document? 

The Court: I come back to the proposition or as to the propriety of 
the production of the papers. 

Mr. Hayes: I do not ask for the production. They are here, and I 
offer them in evidence. 

The Court: They may be in Court. They are subject to being 
produced. 

Mr. Hayes: Just as if they were under subpoena duces tecum. 
That is the situation. 

(Objection by the Attorney-General as irrelevant and priv- 
116 ileged.) 

The Court: I have got to go by the stipulation. If the stipulation 
does not say that they are to be produced and offered in evidence 
without objection, I have got to take merely that the stipulation was 
used as a smooth way to get those papers here, rather than a somewhat 
frictional way of issuing a subpoena duces tecum. 

Mr. Stanley: Mr. Hayes said he wanted all these papers down 
here, and asked me if I would bring them without the necessity of 
a dubpoena duces tecum. I said, “Mr. Hayes, as far as the actual 
presence of those papers in the court room is concerned I will have 
them here, but I propose to object to having to produce any of those 
papers, or to the introduction of them into evidence.” That is the 
last thing I said. 

Mr. Hayes: That is just what occurred between us. Now he was 
also under the same stipulation to produce the papers from the files 
of the Alien Property Custodian. 

Mr. Stanley: I will raise the same objection to producing those. 

The Court: All right. The papers are here I understand. Now 
call for whatever paper you want. 

Mr. Hayes: Well, I call for the same paper on file in the Alien 
Property Custodian’s office. The same ruling. I call for the 
paper on file in the Alien Property Custodian’s office, filed December 
24th, 1920. 

Mr. Geller: I object to it as irrelevant under the pleading here. 

5—4137a 
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Mr. Stanley: I object, if the Court please, to being compelled to 
produce it. 

The Court: Objection sustained. 

Mr. Hayes: Exception. 

I ask now for the proof in the possession of the Attorney 

117 General of Mrs. James’ American citizenship. 

Mr. Stanley: I object for the same reason, and for the 
further reason that I do not know that there is proof any more 
than affidavits at most, and they would not be admissible in evidence 
if I produced them. 

Mr. Hayes: I call for those affidavits, or whatever proof you 
have got. 

Mr. Stanley: I object. 

The Court: The objection is sustained. 

Mr. Hayes: Exception. 

The Court: Well, I understand Mr. Stanley also takes the position 
and makes the objection that it is immaterial and irrelevant. 

Mr. Stanley: That is another one of my reasons, yes sir, your 
Honor. 

Mr. Hayes: How can you determine that question until the papers 
are produced and the Court examines them? 

The Court: Because it makes no difference whether she is an 
American citizen or not, so far as the Alien Property Custodian is 
concerned. 

Mr. Geller: I don’t see how it makes any difference in this case 
whether she is an American citizen or a German. 

Mr. Hayes: Does it make any difference with regard to the owner¬ 
ship of the fund? 

The Court: That may be. Not as far as this case is concerned. 

Mr. Hayes: I ask for evidence, taken by deposition or otherwise, 
to bring the claim within the provisions of the amendment of June 
5th, 1920, Section B-23. 

Same objections. 

Objections overruling, exception. 

118 Mr. Hayes: Now I offer all these papers in evidence. The 
papers are here and I offer them in evidence. 

The Court: They are not produced, consequently they can not 
be offered in evidence. 

Mr. Hayes: But your Honor, there was an agreement that they 
should be produced here, and that detered me from- 

The Court (interrupting): That means that they should he 
transferred from his office into this Court. 

Mr. Hayes: To avoid a subpoena duces tecum. Will your Honor 
treat it as if they were subpoenaed? 

The Court: I sustain the objection to the offer of these papers in 
evidence. 

Mr. Hayes: Well, now, let me ask counsel if the papers are actu¬ 
ally here that I have called for. 

Mr. Stanley: I don’t even have to tell that, under the Court’s 
ruling. 
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Mr. Hayes: I except, if that is the ruling of the Court. 

I offer in evidence all copies of letters addressed and sent by the 
Attorney General of the Department of Justice to the Alien Property 
Custodian or the Treasurer of the United States, relating to the 
said claim filed by Madame James, which are now in court and in 
the possession of the Attorney General and produced here under a 
stipulation wdth him. 

(Argument and objections renewed.) 

Mr. Geller: I object to this offer, also, as assuming that there 
are certain letters on file in the Alien Property Custodian’s office, 
of which I know nothing. He cannot assume that there is some¬ 
thing and then offer it in evidence. I object to it on that 

119 ground also. 

The Court: That was the basis of my ruling. He offered 
these papers in evidence, and there was an objection to the offer, not 
to the admission of them in evidence, but the offer of them in evi¬ 
dence, and I sustain the objection to the offer of the letters in evidence. 

Mr. Geller: I understand that is not a way to prove a case; to 
make an offer and have the court ruling on them. 

The Court: I do not know that the papers are here. I say that 
if they are here they do not have to be produced. 

Mr. Geller: Then I am going to make the general objection now, 
that I must insist that if he wants to take exception to the exclusion 
from the evidence of papers he must prove that those papers exist. 

Mr. Hayes: We will prove that. I ask that Mr. Stanley be 
sworn. 

Mr. Stanley: I object to being sworn. I am one of the attorneys 
in this case. 

Mr. Hayes: That doesn’t make any difference. 

The Court: I would not sustain the objection on that ground, but 
even for this purpose, if Mr. Stanley said that the papers were in 
court, I would say that he would not have to produce them. 

Mr, Hayes: 1 want to prove by him what papers are in court. I 
know what papers are in that bundle, some of them. 

The Court: Now I rule upon it, rightly or wrongly, if they are 
here in court they do not have to be produced, and if I can make 
myself clear about that, as I said before, if you had issued a sub¬ 
poena duces tecum against the Attorney General the chances are that 
he would have brought the papers into court because he could 

120 not tell that the Court might not rule against him upon 
his objection to putting them in evidence. But the mere 

fact that he had them in court would amount to nothing as to the 
production of the papers, because a man is not obliged to produce 
a paper to be used in evidence until the paper is specified and called 
for specifically. 

Mr. Hayes: I want to say in reply to that that I did go over 
yesterday and ask him if I should specify the papers, and he said 
he would bring them down here. Now, if your Honor please, I 
am not asking for an inspection of these papers here. They are 
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here, and I offer them in evidence, and he claims privilege for 
them. Now I offer still further—you say you want .to know if the 
papers are actually here. I call him as a witness. You decline to 
have him sworn. 

The Court: I didn’t say that I wanted to know whether they are 
here. I say I do not care whether they are here or not. I say that 
if they are here I will sustain the objection on the ground of privi- 
lege. 

Mr. Hayes: I except. 

“Mr. Stanley: May I put it in this way for the sake of the record 
that you hold that the situation—I am just proposing this—that 
you hold that the situation is as if a subpoena duces tecum had been 
served upon the Attorney-General and he had moved to quash 
the same and you had sustained the motion. 

The Court: Absolutely. And the mere fact that the paper is in 
Court does not change that situation at all. People frequently— 
oh, not frequently, but they have brought papers into court and 
they say “out of respect for the court we have the papers here, but 
we move to quash the subpoena” and that is done. And this is the 
same thing.” 

121 Mr. Hayes: I offer the stipulation signed by Mr. Fred¬ 
erick Geller and myself on November 21st, 1922, in evi¬ 
dence. 

Mr. Stanley: I object to that. The Government is not a party 
to that. 

The Court: Well, it may be admitted as against Mr. Geller’s 
client, and excluded as against the Alien Property Custodian and 
Treasurer. 

Plaintiffs’ Exhibit XII, October 2nd, 1923, as follows: 

122 Supreme Court of the District of Columbia. 

Pauline Andre de la Mettrie and George Pratt de Gasquet 

James, Plaintiffs, 

against 

Elizabeth Pratt de Gasquet James, Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of the United 
States, Defendants. 

Stipulation. 

It is hereby stipulated by and between the attorneys of the parties 
in the above entitled suit that the following facts be admitted for the 
purposes of the trial herein, but subject to all objections as to rele¬ 
vancy and materiality, without prejudice to the rights of either party 
to prove such additional facts as may be material to the issues: 

(1) That the plaintiffs were both born of American parents in 
the United States of America and at present reside in Dinard, France, 
and have become citizens of the French Republic, the plaintiff, 
Pauline Andre de la Mettrie, by marriage to Vic Count de la Met- 
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trie, a French citizen, and the plaintiff, George Pratt de Gasquet 
James, by transfer of his allegiance to the French Republic during 
the late World War. Said transfer of Citizenship was made on the 
10th day of January, 1916, he having been an American citizen up 
to that time, and that both the plaintiffs and Vic Count Henri de la 
Mettrie, the husband of Pauline Andre de la Mettrie, served on the 
side of the Allies in the French Army throughout the said War. 

(2) That the defendant, Elizabeth Pratt de Gasquet James, 

123 the mother of the plaintiffs, was born in the State of New 
York of American parents and was married in the said State 

to her first husband, Amadee de Gasquet James, the father of the 
plaintiffs, who died an American citizen in France in the year 1903. 
That thereafter and on the loth day of June, 1911, the said Elizabeth 
Pratt de Gasquet James (sometimes known as Elizabeth Tibbits de 
Gasquet James) was married to Due Henry Borwin de Mecklenburg- 
Schwerin, in Dover, County of Kent, England. That proceedings 
were subsequently taken by the said Due Henry Borwin de Mecklen- 
burg-Schwerin to annul said marriage and that a decree of an-* 
nulment was subsequently granted by the Royal Court of the 
Duch of Rostock subsequent to the year 1915 and about the year 
1916 (the printed copy of the Certificate of Marriage at page 371 rt 
Record on Appeal in Matter of James in New York Court of Appeals 
(Exhibit C) may be used in evidence in place of original Certificate; 
also letter of William Phillips, Assistant Secretary of State, to Charles 
S'. Aronstam, dated April 19, 1919, may be used in evidence.) In 
the year 1916 the American Embassy at Vienna recognized Madame 
de Gasquet James as an American citizen and issued her an emer¬ 
gency passport for the purpose of traveling from Littai, which was 
her residence at the time, to Dresden and return; and that the said 
defendant, Elizabeth Pratt de Gasquet James (Sometimes known as 
the Duchess de Mecklenburg-Schwerin), since her marriage to the 
Due de Mecklenburg-Schwerin in 1911, resided out of America, and 
during the entire period of the World War resided in Germany and 
Austria and now resides in Dinard, France, and has not been in 
America since 1913, and then only for about one month, when she 
attended the trial in the Surrogate’s Court above referred to. 

(3) That in an action brought in the United States Dis- 

124 trict Court for the Eastern District of New York by Charles 
S. Aronstam against the said Elizabeth Pratt de Gasquet 

James, Francis P. Garvin as Alien Property Custodian, and another, 
to recover for alleged professional services to the said James, it was 
adjudged, by a judgment entered therein February 14th, 1921, upon 
the consent of the said defendant James, and entered in the Clerk’s 
office of said Court on the 16th day of February, 1921, that the said 
defendant, Elizabeth Pratt de Gasquet James, was an enemy within 
the meaning of the Trading with the Enemy Act. (Photograph 
or typewritten copies of the pleadings and judgment in said action 
may be used on the trial in place of certified copies of the originals.) 

(4) That on his death in France on July 28th, 1903, Amadee de 
Gasquet James left surviving him his widow, the defendant Elizabeth 
Pratt de Gasquet James; the above named plaintiffs; Victoire Louise 
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de Libran and Elizabeth Bleeker de Gasquet James, who afterwards 
married Baron Yon der Deeken who died in 1907, leaving two in¬ 
fant children surviving her, to wit, Elizabeth Von der Deeken and 
Ilereward Von der Deeken, whose father, Baron Von der Deeken, 
was an officer in the German Armv and died in the late War. 

(5) That a final decree and judgment of the Surrogate’s Court of 
Ulster County in the State of New York, a Court having jurisdiction 
ol the said proceeding, and upon service of citation and due appear¬ 
ance of all the parties thereto, In the Matter of the Judicial Settle¬ 
ment of the Accounts and Proceedings of Elizabeth Pratt de Gasquet 
James as Ancillary Executrix under the will of Amadee de Gasquet 
James, deceased, was entered in the Surrogate’s office of said Court 
in said Countd aforesaid on March 21st, 1915, which, among other 
things. Ordered, Adjudged and Decreed the said Elizabeth 

125 Pratt de Gasquet James, after being charged with deficiency 
of $253,756.98 upon her Account as Executrix as settled 

therein, and after turning over certain securities and property of the 
said estate, to pay to Pauline Andre de la Mettrie the sum of $69,- 
754.85, and to George Watson Pratt de Gasquet James the sum of 
$69,754.85, and the sum of $44,492.43 to Victoire Louise de Libran, 
and to Ilereward Von der Deeken and Elizabeth Bleeker Von der 
Deeken, or their Guardian, the sum of $34,877.43 each, as their re¬ 
spective shares of said deficiency. An appeal was taken from the said 
decree and judgment to the Appellate Division of the Supreme Court 
of the State of New York which reversed said decree and judgment, 
but subsequently upon appeal to the Court of Appeals of the State 
of New York, that Court reversed the Appellate Division and the said 
decree and judgment of the Surrogate’s Court was modified and as so 
modified was affirmed by the Court of Appeals and thereafter was 
modified and resettled in accordance with said judgment and direc¬ 
tion of the Court of Appeals by the said Surrogate’s Court on No¬ 
vember 3rd, 1917, and by decree entered in the office of said Surro¬ 
gate on the said day and as so modified, affirmed and resettled on the 
date aforesaid fixed and adjudged the amounts payable by the said 
Elizabeth Pratt de Gasquet James to the respective parties to the said 
proceedings, as their respective shares of the said deficiency, as fol¬ 
lows: Pauline Andre de la Mettrie, $65,133.25; George W. Pratt de 
Gasquet James, $65,133.25; Victoire Louise de Libran, $41,548.22; 
Hereward Von der Deeken, $32,566.68; Elizabeth Bleeker Von der 
Deeken, $32,566.68, with legal interest upon the said amounts from 
March 21st, 1915, the date of the entry of the original Judg- 

126 ment, and awarding judgment for such reduced amounts to 
each of them respectively against the said Elizabeth Pratt do 

Gasquet James accordingly. That the said judgment was duly dock¬ 
eted in the office of the Clerk of the City and County of New York 
on the 20th day of December, 1919, which was the County in which 
certain property hereinafter mentioned belonging to the said judg¬ 
ment-debtor, Elizabeth Pratt de Gasquet Janies, was situated and in 
the hands or under the control of The Farmers’ Loan and Trust 
Company of the City of New York at the time the said final judgment 
and decree was made and entered. 
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(6) That the following property of the defendant, Elizabeth Pratt 
de Gasquet James in the hands of The Farmers’ Loan and Trust 
Company in the City of New York was seized or sequestered by the 
then Alien Property Custodian on or about May 20th, 1918, viz.: a 
life estate or interest in a voluntary trust created by said defendant, 
Elizabeth Pratt de Gasquet James in the year 1887 out of her own 
property amounting to about $135,000, with certain remainders 
over to her children, together with the accumulated income thereon 
in the hands of the trustee on or about May 29th, 1918, a copy of 
which Trust Deed which was made to The Farmers’ Loan and Trust 
Company as Trustee is hereto attached and marked “A”; also two 
Gold Debenture 4% Bonds, due 1959 of the Republica Dominicana 
of the par value of $500 each dated November 1, 1893, and bearing 
coupons originally payable March 1st and September 1st in each year 
beginning March 1st, 1898 and ending March 1, 1903, but changed 
to be payable April 1st and October 1st, and also $2,887.33 bank 
balance to the credit of the said defendant, Elizabeth Pratt.de Gas¬ 
quet James, which deposit consisted of income derived from said trust 
fund. (The notice of seizure of the property by the Custodian 
served upon The Farmers’ Loan and Trust Company to be produced 
at the trial by defendants.) 

127 (7) That since the seizure of the said property said The 

Farmers’ Loan and Trust Company has acted as the agent of 
the Alien Property Custodian in holding the interest of defendant, 
Elizabeth Pratt de Gasquet James, in the principal of the said se¬ 
questered trust property to the credit of the Custodian, and also for 
the purpose of collecting the income upon the said fund and of trans¬ 
mitting to the said Custodian, the last payment having been for¬ 
warded to the said Custodian on September lGth, 1920, since which 
time The Farmers’ Loan and Trust Company has retained the 
amounts in its hands as depositary and agent of the Alien Property 
Custodian. 

(8) The amounts remitted by said The Farmers’ Loan and Trust 
Company to the Alien Property Custodian, including said bank 
balance, amount to $21,022.64 and the amount not remitted to the 
Alien Property Custodian down to the present time amounts to 
$10,722.90, and all of these amounts, both those remitted and those 
retained, including said bank balance, are income from the fund in 

its hands as Trustee under said deed of trust made bv said Elizabeth 

__ _ %/ 

Pratt de Gasquet James in the year 1887. 

(9) That all of the said property so sequestered by the said Alien 
Property Custodian is still in possession or under the control of either 
the Treasurer of the United States or of the Alien Property Custo¬ 
dian or The Farmers’ Loan and Trust Company, as agent of the 
Alien Property Custodian. 

(10) That executions upon the said judgments in favor of each 
of the plaintiffs herein were issued out of the Surrogate's 
Court of Ulster County, New York, under its seal to the Sheriff 
of the County of New York, directing him to satisfy the judgments 
hereinabove described in favor of the plaintiffs herein out of the 
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property of the said Elizabeth Pratt de Gasquet James within 
128 the county of New York, and made returnable into the said 
Surrogate’s Court, the first of said executions being dated 
October 18th, 1920, lodged with the Sheriff on October 22nd, 1920, 
and continuing with the reissuance of like executions down to the 
last execution dated February 26th, 1921, and lodged with the 
Sheriff March 4th, 1921, all of which executions were served upon 
The Farmers’ Loan and Trust Company by the Sheriff and were 
returned by the Sheriff unsatisfied. 

(11) That executions upon the said judgment in favor of each 
of the plaintiffs herein were issued out of the Surrogate’s Court of 
Ulster County, New York, under its seal to the Sheriff of Ulster 
County, New York, on the 17th day of November, 1921, and were 
duly returned by the said Sheriff Nulla Bona on the 2nd day of 
December, 1921. 

(12) The Farmers’ Loan and Trust Company was appointed 
the general guardian of the estate of the said minors until they ar¬ 
rive at the age of fourteen years, by order of the Ulster County Sur¬ 
rogate’s Court dated July 10th, 1913, and duly entered in the Clerk’s 
office of said Court and continues to act as such guardian. 

(13) That the defendant, Elizabeth Pratt de Gasquet James, 
filed her claim with the then Alien Property Custodian for the recla¬ 
mation of the said sequestered property on December 24th, 1920. 

(14) Parson’s Edition 1918 of the Code of Civil Procedure, State 
of New York, or Parker’s Criminal Code and Penal Law Ed. 1913, or 
Chase’s Pocket Edition, or any other editions of said Codes may be 
used for proving any sections of the said Codes that may be material 
to the action. 


(Signed) 

November 21,1922. 
(Signed) 


J. NOBLE HAYES, 

Plaintiffs' A tty. 

FREDERICK GELLER, 
Attorney for Defendant 
Elizabeth Pratt de Gasquet James. 
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“A.” 


This indenture, made this fourteenth day of October, in the year 
one thousand eight hundred and eighty-seven between Elizabeth T. 
Pratt James, of the Town of Esopus, Ulster County and State of New 
York, of the first part, and The Farmers’ Loan and Trust Company, 
a Corporation of this State, located in the City of New York, party 
of the second part, witnesseth: 

“Whereas, the party of the first part is the owner and holder of 
certain bonds and securities hereinafter described and is desirous of 
creating by Indenture and Declaration of Trust a Trust Fund in 
the hands of the party of the second part, for tlie use, behoof, benefit 
and enjoyment of the person or persons and in the manner and 
form as hereinafter stated; 

“Therefore, this indenture witnesseth: That the said party of 
the first part, in consideraton of the premises and of the sum of ono 
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dollar to her in hand paid by the said party of the second part, and 
in consideration of the acceptance by the party of the second part 
of the Trust hereby created and its undertaking and agreement to 
execute the same as hereinafter set forth, has bargained, sold, aliened, 
transferred and set over unto the party of the second part all and 
singular the following described bonds, securities and properties in 
number and account as follows: 

“OOne hundred (100) Bonds of One thousand Dollars each of the 
New York Central R. R. Co., due in 1887, 6 per cent interest. 
Coupons due June loth and December 15th. 

“Twenty-five (25) Bonds of One thousand dollars each, 1st Mort¬ 
gage of the Keokuk and Des Moines Railway Co., 5 per cent interest. 
Coupons due April 1st and October 1st. 

“Fifteen (15) Bonds of One thousand Dollars each, of 

130 Chicago, Milwaukee and St. Paul R. R. Co., 1st Mortgage of 
the Southwestern Division, 6 per cent interest. Coupons due 

January 1st and July 1st. 

“Five (5) Bonds of One thousand dollars each, of the Chicago, 
Milwaukee and St. Paul R. R. Co., 1st Mortgage on the ‘Hastings and 
Dakata’ Division, 7 per cent interest, Coupons January 1st and 
Julv 1st. 

“Six (6) Bonds of One thousand Dollars each, of the Cedar Falls 
and Minn R. R. Co., 1st Mortgage 7 per cent Coupons January 1st 
and July 1st. 

“In trust, however, to collect the interest, income and revenue 
thereof when the same shall become due and payable, and to pay 
over the same from time to time at the end of each and every quarter 
year unto the said party of the first part for and during the term of 
her natural life, and at her death in the event of her leaving issue, 
to divide the principal of said Trust Fund into as many equal shares 
or parts as shall equal in number the number of her children, who 
at the time of her decease shall be living, or shall then have died 
leaving issue then living, and to pay over the interest, income and 
revenues of one of such equal shares to each of her children, Eliza¬ 
beth Bleecker, Victoire Louise, George Watson and Pauline Andre, 
if living at the time of her decease, for and during his or her 
natural life, and at his or her death to pay over the principal of such 
equal share to the person or persons who shall then be his or her 
heir or heirs-at-law, and to pay over the principal of one of such 
eoual shares to the issue of each of her said four children, if any, 
who shall have then died leaving issue then living; and to pay all the 
others of such equal shares and the whole residue and remainder 
of said trust funds and property, both principal and interest, 
to such person or persons as the party of the first 

131 part shall designate by her Last Will and Testament; and in 
default of such designation, then in equal shares to the other 

children of the party of the first part, if any, hereafter born, who 
shall be living at the time of her decease, and the issue of such, if 
any, as shall have then died leaving issue then living; such issue in 
each and every ease, if more than one, to take collectively as tenants 
in common one such share of said Trust Fund in equal shares if they 
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stand in equal degrees of consanguinity to their deceased ancestor, 
and per stirpes if they stand in unequal degrees of consanguinity. 

‘‘In case the party of the first part shall die without issue her sur¬ 
viving, then the whole principal of said Trust Fund, with all ac- 
cumuiations of interest, shall be at once paid over by the party of the 
second part to such person or persons as the party of the first part 
shall designate by her Last Will and Testament, and in default of 
such designation then to her heirs-at-law. 

‘‘The party of the second part is hereby authorized and empow¬ 
ered at any time or times to change any of said investments with the 
consent of the party of the first part, and is required and bound so 
to do whenever thereunto requested in writing by party of the first 
part, and to reinvest the trust fund, or any part thereof, in such 
other securities as the party of the first part may deem wise and ad¬ 
vantageous to the purposes of this trust, but without responsibility 
to the party of the second part for any losses that may arise from 
said action. 

“And it is further provided and agreed that upon the maturity or 
payment of the principal of any of the securities in which said 
Fund, or any part thereof, is or shall be invested, the investment 
thereof shall not be limited to the ordinary investments which 
trustees are authorized to make, but that such Funds, if the 
1 -\ m 2 party of the first part shall so direct, shall be invested in the 
first mortgage bonds of some incoq>orated Railroad Com¬ 
pany. or such other corporate or municipal bonds, or such other 
securities of any kind as the party of the first part shall in writing- 
direct . but without responsibility to the party of the second part for 
any losses resulting from such investment. 

“The said party of the second part shall be entitled to receive in 
consideration of the faithful performance of the foregoing and its 
services therein one per cent on each dollar of interest, income and 
revenue which comes into its hands or possession, and shall be paid 
over by it to said cestuis que trust. 

“And this indenture further witnesseth: That the party of the 
second party hath accepted and doth hereby accept the trust created 
and in it reposed by these presents, and hereby, for itself, its succes¬ 
sors and assigns, in consideration of the premises and of the sum of 
one dollar to it in hand paid by the party of the first part, the receipt 
whereof is hereby acknowledged, covenants and agrees to and with 
the said party of the first part, her heirs, executors, administrators 
and assigns, and to and with the several beneficiaries of said trust 
above provided for, that it, the said party of the second part, will 
honestly, faithfully and diligently fulfill and execute the same ac¬ 
cording to the directions of this instrument. 

“And it is further agreed that this Indenture be, and the same is 
hereby executed in duplicate, each party to retain one of said dupli¬ 
cates, and either thereof to be read in evidence with equal force and 
effect. 

“In witness whereof, the party of the first part to these duplicate 
presents hath subscribed her name and affixed her seal, and the party 
of the second part, by its President duly authorized, hath subscribed 
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its name and affixed its corporate seal in execution thereof, 

133 the dav and year first above written. 

THE FARMERS’ LOAN AND TRUST 
, COMPANY, 

(Signed) By R. G. ROLSTON, [seal.] 

President. 

Attest ’ 

^ (Signed) WM. H. LEUPP, Secy. 

(Signed) ELIZABETH T. PRATT JAMES. [seal.] 

Mr. Hayes read paragraph fourteen of foregoing stipulation. 

Mr. Stanley: Of course, your Honor, I have no objection to any 
law of any state in a recognized edition being put into evidence. 

The Court :~We take judicial notice of the laws of the states of 
this country here, and the mere calling attention to them is not- 

Mr. Hayes: The section is brief. Shall we read it in? I offer in 
evidence Section 1171 of the Criminal Code of the State of New York, 
the Banks Law Publishing Company edition. 

(Reading:) 

“Section 1171. Fraudulent Removal of Property to Prevent Levy.— 
A person who with intent to defraud a creditor or to prevent any of 
his property from being made liable for the payment of any of his 
debts, or levied upon by an execution or warrant of attachment, re¬ 
moves any of his property or secretes, assigns, conveys, or otherwise 
disposes of the same; or with intent to defraud a creditor, removes, 
secretes, assigns, conveys or otherwise disposes of any of his books of 
account, accounts, vouchers, or writings in any way relating to his 
business affairs, or destroys, obliterates, alters or erases any of 

134 such books of account, accounts, vouchers or writings, or any 
entry, memorandum or minute therein contained, is guilty of 

a misdemeanor.” 

Objected to by both defendants as immaterial and irrelevant. 

Objection sustained. 

Exception. 

Mr. Hayes: You understand that I offer this for the purpose of 
showing, in connection with other evidence to be offered, that this 
is an attempt on the part of the defendant to remove this property 
from the reach of her creditors in the state of New York. 

1 offer also Section 1172 of the same Code, as follows (reading) : 

“Section 1172. Knowingly Receiving Property Removed to De¬ 
fraud Creditors.—A person who receives any property from another 
knowing that the same is transferred or delivered to him in violation 
of, or with intent to violate, the last section, is guilty of a misde¬ 
meanor.” 

Same objections and same ruling. 

Exception. 
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I offer in evidence Sections 2554. 2553 and 2458 of the Code of 
Civil Procedure of the State of New York. 

Same objections, same ruling. 

Exception. 

1 offer section relating to a special proceeding under the Code of 
Civil Procedure. That was in effect at the time that this property 
was attached. Sections 2432, 2435, 2437 and 2441. 

Same objections, same ruling. 

Exception. 

Objected to by both defendants as immaterial and irrelevant. 

Objection sustained. 

Exception. 

Mr. Hayes: You understand that I offer this for the purpose of 
showing, in connection with other evidence to be offered, that this 
is an attempt on the part of the defendant to remove this property 
from the reach of her creditors in the State of New York. 

1 offer also Section 1172 of the same Code, as follows (reading): 

“Section 1172. Knowingly Receiving Property Removed to De¬ 
fraud Creditors.—A person who receives any property from another 
knowing that the same is transferred or delivered to him in violation 
of. or with intent to violate, the last section, is guilty of a misde¬ 
meanor.” 

Same objections and same ruling. 

Exception. 

I offer in evidence Sections 2554, 2553 and 2458 of the Code of 
Civil Procedure of the State of New York. 

Same objections, same ruling. 

Exception. 

I offer section relating to a special proceeding under the Code of 
Civil Procedure. That was in effect at the time that this property 
was attached. Sections 2432, 2435, 2437 and 2441. 

Same objections, same ruling. 

Exception. 

135 Mr. Hayes: I am understood to except to the rulings in all 
these matters. 

The Court: Yes. 

Well, you don’t need to offer it. As I say, we take judicial notice 
of those things. I think, though, that they should be called to the 
Court’s attention, because I do not propose to read the Code of Civil 
Procedure myself. 

Plaintiffs’ Exhibit XIII for Identification. 

The offer of a certified copy of following Judgment in evidence, 
objected to by the defendant Custodian and Treasurer, objection 
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sustained, marked Plaintiffs’ Exhibit 13 for identification. October 
2nd, 1923. 

Exception. 

The Exhibit is as follows: 

“At a Stated Term of the District Court of the United States for the 
Eastern District of New York held at the Court House, in the 
Post Office Building, in the Borough of Brooklyn, City of New 
York, on the 15th day of February, 1921. 

Present: The Honorable Edwin L. Garvin, District Judge. 

Equity. No. 658. 

Charles S. Aronstam, Plaintiff, 
against 

Elizabeth Pratt de Gasquet James, Francis P. Garvax, as Alien 
Property Custodian, and John Burke, as Treasurer of the United 
States, Defendants. 

This cause, which by the Order of November 5th, 1920, was re¬ 
stored to and placed upon the Equity Calendar of this Court for 
trial as to the issues raised by the Answers of Francis P. Garvan, as 
Alien Property Custodian, and John Burke, as Treasurer of 
136 the United States, coming on now again to be heard this 
December 1st, 1920, on said Order, on the papers formerly 
filed and read herein and on the evidence offered by both the plaintiff, 
Charles S. Aronstam, and the defendant, Francis P. Garvan, as 
Alien Property Custodian, and John Burke, as Treasurer of the 
United States, to maintain the issues raised and joined, and was 
argued by counsel. 

Upon consideration whereof, it appearing to the Court that the 
plaintiff is not an enemy or an ally of an enemy, that he has regu¬ 
larly filed a notice of the claim under Section 9 of the Act entitled 
“An Act to Define, Regulate and Punish Trading with the Enemy 
and for Other Purposes,” as amended; and that all of the jurisdic¬ 
tional facts necessary to establish the jurisdiction of this Court have 
been sufficiently proven, and that the said plaintiff is entitled to the 
relief prayed for in his bill, and that John Burke, as Treasurer of 
the United States holds as the property of the defendant Elizabeth 
Pratt de Gasquet James, who is adjudged to be an enemy within the 
meaning of the said Trading with the Enemy Act, a sum of money 
aggregating the sum of $16,178.13 demanded and received by said 
Alien Property Custodian as enemy owned property, and that said 
money or property is liable to payment of the judgment heretofore 
confessed by the said Elizabeth Pratt de Gasquet James on July 6th, 
1920, in favor of the plaintiff for the sum of $5,000.00. 

It is therefore, adjudged, ordered and decreed that John Burke, 
as Treasurer of the United States, do, out of said money and property 
so held by him as the property of said defendant James, pay to 


78 


D. KEANE, ETC., VS. ELIZ. PRATT DE G. JAMES ET AL. 


Charles S. Aronstam, the plaintiff, in satisfaction of the said judg¬ 
ment so confessed, the sum of $5,000.00 with interest thereon from 
July 6th, 1920, until paid, and it is further adjudged, ordered 
137 and decreed that the plaintiff do pay the costs of the suit to 
be taxed by the Clerk of this Court. 


Approved as to form. 


EDWIN L. GAR VAN, 

U. S. D. J. 


LEROY W. ROSS, 

U. S. Attorney Eastern District of New York. 
FREDERICK GELLER, 

Atty. for Defendant Elizabeth Pratt de Gasquet James. 


Eastern District of New York, ss: 

I, Percy C. B. Gilkes, Clerk of the District Court of the United 
States for the Eastern District of New York, do hereby certify that 
the foregoing is a true copy of an original Decree on file and remain¬ 
ing of record in mv office. 

In testimony whereof, I have caused the Seal of said Court to be 
hereunto affixed at the Borough of Brooklyn, in the Eastern District 
of New York, this 24th day of November, in the year of our Lord 
one thousand nine hundred and twenty-two and of the Independ¬ 
ence of the United States the one hundred and forty-seventh. 

(Signed) PERCY G. B. GILKES, 

Clerk 

(Signed) By J. G. COCHRAN, 

Deputy Clerk. 

Mr. Geller: The amount remitted to the Alien Property Custodian 
was $21,622.64. 

That is the amount remitted. On September 18th, when I last 
inquired, the Farmers’ Loan and Trust Company, as custodian for 
the Alien Property Custodian, had in its possession in New 
138 York $22,514.01. That is in addition to the amount that has 
been remitted. 

Mr. Hayes: It is stipulated, is it, that that is the amount in the 
hands of the Custodian? 

Mr. Stanley: Well I don’t know, your Honor, just what the 
exact amount is. But I will find out. Whatever we have got is 
there. I don’t remember. 

Mr. Hayes: It is a part of my case to offer to prove it. 

The Court: I don’t think there will be any trouble about that. 
If there is I will open the case to find out. 

Mr. Hayes: I want to know from Mr. Stanley whether he knows 
if any portion of that sequestered fund either in the hands of The 
Farmers’ Loan & Trust Company or in the hands of the Treasurer 
has been paid over to Madame James? 

Mr. Stanley: As far as I know it never has. There has never 
been anything paid to her as far as I know. 
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Mr. Geller: I ought to have stated that out of the money remitted 
to the Alien Property Custodian Mr. Aronstam’s claim is paid. I 
don’t know how much it was, but whatever it was, it was paid out of 
that money. 

Mr. Hayes: Well, you consented to it. You ought to know how 
much it was, 

Mr. Geller: I cannot give the exact amount. 

Mr. Stanley: Oh, I forgot I had this. Here is a statement as of 
October 13, 1921, which will include the corpus, and there may be 
some income. 

The Court: Well, that can be allowed to stand, and I have no 
doubt that all the information necessary to go into a judgment will 
be furnished by the Alien Property Custodian. 

Mr. Hayes: I offer in evidence Madame James’ Account 

139 which she filed in the Surrogate’s Court of New York April 
17, 1913, upon which in 1915 a judgment was rendered to 

the effect that she was short in that account $253,000. The ma- 
terialtiy of it will appear when your Honor reads the deposition of 
M. Le Paulle that was taken last Tuesday, in which he says, so far 
as his view of the law is concerned, that if claims arose before 1914— 
(he date which he gives, which I have not in mind for the moment— 
that they could be allowed against the French Custodian, and that in 
determining the question as to when a claim arose upon a judgment 
that the court will go back and determine when the claim itself was 
due, and not when the judgment upon it was rendered. Now I have 
understood from Mr. Geller that anything that I offer from the 
printed record here would not be objected to on the ground of being 
incompetent, that is, not being properly proven. Have you any 
objection to it on that ground? 

Mr. Geller: No. 

Objection by Custodian and Treasurer. 

Mr. Hayes: Your Honor will see, when you read the deposition 
of Le Paulle- 

The Court (interposing): Well, I haven’t read it yet, and it may 
never be read. 

Mr. Hayes: Well, that is the dilemma that I have been put in by 
this method. 

The Court: I say it may never be read, Mr. Hayes. 

Mr. Hayes: I know that it may never be read, but I ask to have 
this admitted now, and if it is not read, then it can be stricken out 
afterwards. 

The Court: No, that is not a very orderly procedure, 1 think. I 
would rather wait until the time comes, and then admit it if it is 
proper to be admitted. But I sustain the objection for the 

140 present. 

Mr. Hayes: What is the ground of the objection? To 
make the offer clear my associate sugests I offer this as showing 
what the judgment is for and when the claim matured. 
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Mr. Stanley: I object to it for the same reason as before, if the 
Court please. 

The Court: I will sustain the objection. The claim is on a judg¬ 
ment, and I understand that the judgment has been proved. Now 
that is all there is for the present. 

Excluded under general exception, and marked Plaintiffs’ Exhibit 
14 fur Identification, and is as follows: 

Exhibit consisting of four printed pages of Madame James’ ac¬ 
count filed in the Surrogate’s Court of New York, April 17, 1913, 
contained in the record on appeal in the Matter of James, New York 
Court of Appeals: 

“To the Surrogate’s Court of Ulster County: 

I, Countess Elizabeth Pratt de Gasquet James of Dinard in the 
Department of Ule-et-Vilaine, in the Republic of France, do render 
the following account of my proceedings as executrix of the Last 
Will and Testament of Count Amadee de Gasque James, deceased. 

Ancillary Letters testamentary were issued to me on the 22nd day 
of March, 1904, and I thereupon entered upon the discharge of my 
duties as such executrix. This account covers and includes only the 
American estate of the decedent which has come into my hands 
under such Ancillary Letters Testamentary.” 

Then follows descriptions of the matter contained in Schedules A 
to II inclusive. The executrix charging herself as follows: 


“I charge myself as follows: 

141 Principle of said Estate. $1,524,880.54 

I credit myself with. 1,503,240.15 

Leaving a deficiency of. $21,640.39 

subject to commissions and expenses of accounting. 

Dated April 17, 1913.” 

Trial resumed November 7, 1923. 


At the suggestion of the Court depositions of Pierre Le Paulle on 
behalf of the defendants and Rene Pellerin on behalf of the plain¬ 
tiffs, were handed up to the Court to be read by it and rulings to 
be noted by it to the admission and exclusion of evidence. 

Mr. Neal (of counsel for the defendant James): If your Honor 
please with respect to the submission of depositions, in view of our 
contention which has several times been presented to your Honor, 
we want further to object to the depositions, upon the ground that 

thev are irrelevant and immaterial, for the reason that there is no 
« 

proof in the case at present that this particular claim has anything 
to do with the fund now in the possession of the Receiver. We want 
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to preserve our theory of the case by making a formal motion at this 
time. 

(Case adjourned to December 1st, 1923. Briefs to be submitted 
and argument heard at that time.) 

Deposition of Pierre Le Paulle. 

Taken at Post Office Building, City of New York, September 
22nd, 1923; marked in evidence Defendants’ Exhibit I. 

142 It is hereby stipulated and agreed by and between counsel 
for the plaintiffs, and counsel for the defendants Thomas W. 

Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, that all objections to materiality, relevancy 
and competency of questions made in this regard, may be argued 
and disposed of at the hearing in chief of this cause. 

Pierre Le Paulle, called as a witness in behalf of the defendants 
Thomas W. Miller, as Alien Property Custodian, and Frank White, 
as Treasurer of the United States, having been duly sworn, testified 
a9 follows: 

Direct examination by Mr. Stanley: 

My name is Pierre Le Paulle. I reside in Paris, France. I am a 
citizen of France. 

I am a Barrister of the Court of Appeals of Paris. I am L. L. B., 
L. L. M., L. L. D., of the Law School of Paris, and at present am 
lecturing at that Law School, and I was this year a member of the 
jury for the L. L. D. degree. These abbreviations L. L. B., L. L. M. 
and L. L. D., stand respectively for Bachelor of Laws, Master of 
Laws and Doctor of Laws. 

The degree L. L. D. is the highest degree that is given by the Law 
School of Paris. 

It is a degree given after five years of work in the Law School, 
plus the writing of a thesis. The highest court of France is what is 
called the Court of Cassation. I am not entitled to practice before 
the Court of Cassation. The lawyers in Paris in the Court of Cas¬ 
sation are a special body of lawyers; they are not allowed to practice 
before the ordinary courts, they buy their office, they do their 
whole career in that court—they constitute not a higher body, but 
a different body. 

Yes, I have practiced law in France as a practitioner. 

143 I am also Bachelor of Arts, B. A., of Paris; and I am also 
S. J. D. of Harvard Law School, where I have spent three 

vears, and where I am going to deliver some lectures this coming 
Fall. 

Yes I did take my work for the degree, Doctor of Jurisprudence, 
at Harvard Law School after I graduated from the Law School of 
Paris. 


6—4137a 
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I have written articles or books upon French law. 

I have written an article, last year, in the Harvard Law Review— 
an article two years ago, in the Revue Internationale de Penseigne- 
ment; an article last Spring in the Bulletin of the French Society 
of Comparative Legislation, and I have just written a book on For¬ 
eign Corporations, which was out a month and a half ago. I mean 
foreign corporations in the United States. That was a book of in¬ 
formation on American Law for the use of French lawyers. 

I was one of the two French representatives this year at the Ameri¬ 
can Bar Association Convention in Minneapolis. I was also French 
Delegate to the Canadian Bar Association, at Montreal, Canada. 

I am going to deliver a series of lectures at Harvard University 
this Fall. Upon Civil Law compared with Common Law. I mean 
French law. 

Yes, in preparation for my testimony here, I have examined into 
the law and authority of France relative to the administration of 
enemy property held by the French Government, and into ques¬ 
tions involving the payment of claims against former German prop¬ 
erty, or enemy property, held by the French Government. 

Q. Assuming that under the law of the United States, or one of 
the States, a judgment for a sum of money constitutes a mere debt 
against the judgment debtor, and assuming there a mere 
144 citizen of the United States secured such a judgment in a 
court of the United States or one of the States, against a per¬ 
son who, under the laws of France, was an enemy, could the Ameri¬ 
can judgment creditor, of the enemy, make application to the French 
Government, or an official thereof, holding property of the said 
enemy, acquired by reason of seizure, on account of its enemy char¬ 
acter, and secure the payment out of that property of the amount 
of the judgment debt. 

Mr. Hayes: I object to the question as irrelevant, incompetent and 
as not being parallel to the facts in the present case. 

A. The general principle is that the German debtor must be sued, 
where he has his domicile. So that the mere fact that he has prop¬ 
erty in France will not allow any creditor, even a French creditor, 
to sue the French Government in order to have their debt paid 
out of that property. This general principle is written in Article 
296 of the Treaty of Versailles, and I think the subdivision is No. 
1; and the Law of March 10th, 1920, which has been made to apply 
to Articles 296 of the Treaty of Versailles. 

Yes, I mean passed by the French Government to settle the de¬ 
tails of administration of Article 296. 

By Mr. Hayes: 

Q. The law construing Section 296? A. Not only construing, but 
settling details and different things coming up under Article 296. 
Now the case that you put here does not fall, of course, under Ar¬ 
ticle 296, but under Article 297 of the Peace Treaty. If your Ger¬ 
man is domiciled in Germany, well, that is the end of it; even it he 
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has property sequestered in Franee, generally speaking, the creditors 
have no right whatever to sue the French Government, and the 
French Government will not admit a claim, but refer it to his domi¬ 
cile, the German domicile. The fact that he has property 

145 sequestrated in France is not sufficient to induce the French 
Government to pay money to the creditors out of the prop¬ 
erty. This is the basic principle that has got to be cleared up first. 
This is under the 296 of the Treaty of Versailles, this is settled 
not by private suits, but by this clearing house in France. You 
have not any such clearing house in this country; in France and 
Germany debts between German and French citizens are settled by 
the German and French clearing houses, and these debts coming 
under 296 are something wholly different from the kind of ques¬ 
tion that occupies us now. We want at first to see the clear-cut dif¬ 
ference between Article 296 and Article 297; many errors have 
been committed even by French lawyers and jurists by a confusion 
between 296 and 297. You have got to clear that out at the first. 
Where the French creditor’s domicile is in France, and the German 
creditor is domiciled in Germany—I mean the German debtor is 
•domiciled in Germany. As a question of principle, as a general 
rule, the debt has got to be collected through the French clearing 
house in Germany, and the fact that there is German property be¬ 
longing to him in the hands of the French Alien Property Custo¬ 
dian will not allow the French creditor to sue the Alien Property 
Custodian to recover money out of it. 

Q. He has got to get judgment first against the debtor in Germany? 
—. No, even a Judge would not help him out. By the way, he will 
not get the judgment himself, the clearing house gets it for him. 
The Treaty of Versailles has eliminated individual relations be¬ 
tween the creditor and debtor. We are here under 296. The gen¬ 
eral scheme of 296 is that when the German debtor is domiciled in 
Germany, after January 19, 1920, (the date when the Treaty of 
Versailles came into force) the creditor has no right as a 

146 general rule, to sue, to go after the property which is in 
France. His only right is to go to the clearing house in 

France, give data, proofs, evidence of his debt, and the French clear¬ 
ing house will collect the debt and the money will be given back, 
not to the creditor, but to the French clearing house. When a cer¬ 
tain amount of debts are collected, a certain percentage of the money 
is given to all French creditors; and not only to the French creditors, 
but to the Italian, Greek and English creditors, residing in France, 
because we have treaties made with those three powers, but not with 
America. This question of sequestered property is entirely out.— 
This is the field of 296. Now 297 faces quite a different situation. 
It speaks about the sepuestrated property. Now the question which 
occupies us here now comes only, when this German has some prop¬ 
erty in France, and the question is how far this property, situated 
in France, may be responsible, for the debts that this German has 
contracted before. Now, as far as this question is concerned, there 
has been much discussion about this, and I would state the law to 
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be this: Before the law of October 7th, 1919.—The law of October 
7th, 1919, is the fundamental French law on this question of se¬ 
questration, the starting point of all the French law on the question 
of sequestration. Before the time, there was, of course, under no 
circumstances whatever any possibility for anybody to sue the French 
Government and get his debt paid by the French Government out 
of sequestrated property, because as long as the Peace Treaty did not 
come into force, the sequestration proceedings were only considered 
as temporary proceedings. The French Government took hold of 
the property, but did not intend to do anything definitive about it. 
So he was only a depositor of this property. Yes, the Custo- 

147 dian was only a depositor. I insist on this point, because I 
understand that in the United States and England it is not 

the same. I understand that under the American law you have 
disposed of some property before the treaty. As long as we did not 
know what the Peace Treaty would decide, we have considered our¬ 
selves only as the depositors of the enemy property, which was sit¬ 
uated in our country. So before this law of October 7th, 1919, which 
authorized the liquidation of this property, that there was no way 
for a creditor to sue the French Government. Now, of course, even 
after the date, before the coming into force of the Treaty of Versailles, 
that is to say on January 19th, 1920, there was never any way for 
the creditor to sue the French Government because the Treaty of 
Versailles did not come yet into force, and the French law made in 
accordance with this Treaty, of course, had not yet come into force, 
so from the time where the property was sequestrated by the French 
Government, that is to say, September 27th, 1914, up to January 
19th, 1920, the Alien Property Custodian could not be sued. 
(September 27,1914, is the date of the decree of the French President 
of the Republic giving orders that the enemy property be suquestrated 
in France.) 

Now from September 27th, 1914, therefore, up to January 10th, 
1920, the French Government could not be sued under any circum¬ 
stances whatever by any creditors of the German citizens whose 
property had been sequestrated. 

That was the date the law was passed, when it came in with the 
Peace Treaty. No it does not mean that before January 10th, 1920, 
the creditors of the German debtor could take no proceedings what¬ 
ever against the property, because as I have stated before, the French 
Government was considered only as a depositor, as being 

148 custodian of the thing, but having no other right as a de¬ 
positary than those given by the regular rules of Article 1961, 

and following, of the French Civil Code. 

Yes, that is the general section reading depositaries. As a gen¬ 
eral rule the fact that the debtor property is in the hands of a de¬ 
positary is no objection for the creditor to attach the property; so 
that proceedings of attachment by creditors of the German citizen _ 
having property in France was perfectly good proceeding before the 
law of October 7th, 1919. At that time it became clear that the 
French Government was no more a depositary, that it was going to 
hold the property as it saw fit. 
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By Mr. Stanley: 

I mean between September 14th and October 7th, 1919—the 
Treaty of Versailles—that Treaty give to it power of complete dis¬ 
position of the property which has been sequestrated with it as de¬ 
positary. So after that, it was to the French legislators to tell what 
they were going to do. They passed the law of October 7th, 1919, 
and by that law they say “We are going to take this property and 
sell it out and hold the money.” So as soon as this law was passed, 
as soon as it was clear officially that the property would be sold for 
the benefit of the French Government, of course, the French Govern¬ 
ment became something more than a depositor and became really 
the true owner of it. 

The rights of creditors of Germans with respect to that property 
during that period, between September 1914, and the coming into 
effect of the law of October 7th, 1919, were they could not sue the 
French Government. The French Government was in no wav the 
representative of the German debtor. They could not sue the Ger¬ 
man debtor in France, because the man debtor was not there, was 
not domiciled there. 

149 What could they do to get their debts paid out of that 
property, if anything? Well, if they were in such a case 

where an attachment of the property is allowed—for instance when 
this property was pledged to them, of where they had made a special 
repair on a house of a German, situated in France, raising the value 
of the house, so that they had a kind of lien on the house—in any 
case where they could attach the property according to the general 
rules of civil law, the French Government could not stop the creditor 
from attaching this property. This point has been in controversy 
for rather a long time, but it was finally admitted that they could 
do it. 

Yes, you understand me to say then, that between September 1914 
and the coming into effect of the law of October 7th, 1919, if a 
creditor of a German debtor, whose property had been seized by the 
French Government, could, under French law, attach the property, 
he could secure the payment of his debt. He could, yes, but of course 
the general rule remains that (the property, not being property 
situated at the German’s domicile) the creditor must sue the Ger¬ 
man debtor in Germany.—Generally speaking, when you are a 
creditor under the French law the only place where you can sue the 
debtor is where he is dimiciled, but under exceptional cases you can 
suing him first, go after the property. But these cases are very rare. 
Most of them are cases where you have increased the property. 

Q. So one of the cases where this attachment could be made comes 
where the debt arose by reason of a transaction foreign to the prop- 
ertv? A. No, no. 

v 7 

Mr. Hayes: 1 object to that question, it is too indefinite, I can¬ 
not understand it. 

A. (Continuing:) Taking the question as it is put. that 

150 is to say, after the general date of January 10th, 1920, the 
situation is this: The property is in the hands of the French 
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Alien Property Custodian, he is no more a simple depositary. The 
Germans have recognized that the title to the property belonging 
to Germans in France was vested in the French Government, the 
said property is to be sold by proceedings of “liquidation,” and the 
money is at the entire disposition of the French Government. Now 
the question came up right away what are the creditors who can be 
paid out of that money? First of all, generally speaking, as I say, 
creditors have got to go where the debtor is domiciled, and all this 
is settled by the Articles 296 of the Peace Treaty, which leaves the 
actual question blank.—But the decree of October 23rd, 1919, in 
its Article 8, says: (The witness giving a rough translation) “The 
Alien Property Custodian pays out of his fund the sums of money 
which are necessary to settle the passive, and the expenses of the 
liquidation. ” 

What do I mean by “passive”? The question came up right away 
under this decree of October 23rd, 1919. The question of what is 
meant by “passive.” That means there are some people who are 
creditors, w T ho can get some money out of the French Alien Property 
Custodian. Therefore, the question is who are these creditors. Well, 
this is the only official text that we have—the only word which is 
said about creditors anywhere in the French official texts having 
force of law. 

By Mr. Hayes: 

Q. The final word? A. The only official word we can find in the 
French law, the decree speaking about creditors which can get some¬ 
thing out of the property in the hands of the Alien Property Custo¬ 
dian. So the question arose then. Under this decree a circulaire 
(an official letter of instruction issued by one of the members 
151 of the Government, by the Secretaries of Justice, of Novem¬ 
ber 3rd, 1919, says (the witness giving a rough translation): 
“In the operations of liquidation w T e must take into account three 
interests which are at stake: First, National interest—considered as 
the value of a pledge and the way to utilize it for the general benefit 
of the country, and the individual needs. Second: The interest of 
third parties when it has its cause in an act of clear validity affecting 
the sequestrated property. Third: The interest of the former owners 
of the property sequestrated. This circular is drafted in terms 
which are about as vague, as the circular of November 3, 1919, be¬ 
cause the question remains entire: which are the third parties, whose 
interests are going to be considered by the French Alien Property 
Custodian. In a judgment of the Tribunal of Nice, of the 3rd of 
March, 1920, reported in the French legal paper called “La Gazette 
du Palaid,” of April 26th, 1920— 

“It is of course clear that the rights of creditors remains, but they 
are transferred from the property to the products of the liquidation, 
and insure to these creditors a useful vocation.” So these three 
branches of the French Government—legislative, executive, judi¬ 
cial—recognize that these are some rights for some creditors to be 
paid by the Alien Property Custodian out of the property in the 
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hands of the French Government. And of course the questions 
remain entire, who are these creditors and what rights have they? 
Well, this was settled in the fundamental circular issued by the 
Minister of Justice and sent to the Prosecuting Attorneys of all the 
French tribunals, dated June 24th, 1920. This is really, in the actual 
matter, the fundamental text that we have. I have said before, that 
the only official text which we have was a decree, because 

152 these circular notes have not any absolute official value as 
decree rendered by the President of the Republic would 

have. This text is this: “We must lay as the principle that the 
creditors of a German citizen ought to get him where he is domiciled. 
But there are two cases in which the general principle which we 
have laid down, cannot be applied simply and strictly. First, in 
the cases where the sequestrated property constituted the whole (here 
the witness said the word he wanted was not found in the English 
language)—belonging to the Germans who had, prior to the war, in 
France, their principal establishment. These German subjects have 
in general left the territory of the Republic at the beginning or be¬ 
fore the outbreak of the war. They had resided outside of France, 
and it is to that place, to their new domicile, that strictly speaking 
the creditors should be sent back; but it is nevertheless true that we 
consider here only the settlement of debts prior to the war. That 
is to say the situation of creditors who at the time that they con¬ 
tracted with their debtor were thinking, had the right to think, that 
the elements of the assets situated in France, was a good and valid 
general pledge for the debts which were contracted for by them. 
Now this is for the benefit of these creditors, French, allied or 
neutral, that the text relating to sequestration has foreseen the pos¬ 
sibilities of a settlement.” This is something absolutely funda¬ 
mental. That is, that the only creditors, prior to the war of 1914, 
can get paid out of that property. If the date at which the debt had 
been contracted is a date later than the 2nd of August, 1914, there 
can be no way whatever for the creditor to recover the amount of the 
debt out of the Alien Property Custodian in France. The latter 
only considers the debts prior to the date of August 2nd, 1914, and 
among the debts posterior to the date, he considers only three 

153 kinds of debts: First, when the German debtors having their 
principal establishment in France on or before August 2nd, 

1914, as is stated by the circular I have referred to of June 24th, 
1920—the second: When the debt has been treated with a mortgage 
and lien on the property which has been sequestrated, (always, of 
course, when this mortgage or this lien has been established, prior 
to August 2nd, 1914). This second case also is clearly referred to in 
the circular order of June 24th, 1920, which says (the witness trans¬ 
lating roughly): “The second case in which the general principle, 
by which we refuse to admit foreign creditors, is overthrown, is the 
case when the sequestration applies to property which is subject to 
some mortgage, pledge lien or special charges.” 

Anything else? Yes, in the text: “Mortgages, liens and pledges” 
are given only as examples of special securities. This enumeration 
is not exclusive, 
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Q. The general principle is it applies to this, and it says such and 
such as examples? A. Yes, those that are enumerated. 

By Mr. Stanley: 

Q. Am I correct in stating, in summarizing what you say, as fol¬ 
lows: Generally speaking, even after the decree of October 7th, 1919, 
which became effective January 20th, 1920, the date when the 
Treaty of Versailles came into effect, only creditors of Germans 
whose properties have been seized and the debt of which creditors 
arose prior to August 2nd, 1914, could apply to the French Govern¬ 
ment or the French Alien Property Custodian to have the amounts of 
their debts paid out of the.proceeds of the* sequestrated property? 
A. Yes. 

Any type of creditor of the German, whose debt arose prior to 
August 2nd, 1914, making such application to have the debt paid 
has got to come within one of the three cases I have announced, 

154 out of which I have just explained two. 

Q. No matter whether the debt constituted a special charge 
or lien or mortgage upon the particular property? A. This case 
referred to is one of the three cases I was enumerating in which 
creditors prior to 1914 can sue. 

Q. You said a moment ago that any creditor whose debt arose prior 
to August 2nd, 1914, could sue, did you not? A. No, sir. No 
creditor whose debt has arisen after August 1914, can sue the French 
Alien Property Custodian to have his debt paid out of the seques¬ 
trated property, no matter how it arose. If it is after August 2nd, 
1914, that is the end of it. 

Mr. Stanley: Then I was mistaken in saying- 

Mr. Hayes: What is the qualification. 

A. (Continuing:) Among those prior to August 2nd, 1914, the 
general rule is that of course they have got to go- 

Mr. Hayes: You said “posterior” here. 

The Witness: Probably I did not mean that. 

Q. Let me summarize it again: Do you mean this—that no 
creditor of a German whose property has been sequestrated by the 
French Government, could apply to the Alien Property Custodian 
of France, or the French Government, for the payment of his debt 
out of property of the German, sequestrated, if that debt arose after 
August 2nd, 1914? A. Yes- 

Q. (Interrupting:) Let me continue: If the debt of such a 
creditor arose prior to August 2nd, 1914, he could apply to the French 
Alien Property Custodian or to the French Government, to have 
his debt paid out of the sequestrated property of his debtor, pro¬ 
vided his debt constituted a special charge against the property, or 
provided the debt was against the general establishment of a Ger¬ 
man in France. 

155 Mr. Hayes: I object to your leading the witness, the wit¬ 
ness qualified that. 
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Mr. Stanley: Let him state what he means. 

Mr. Hayes: He elaborated the qualifications. 

Mr. Stanley: Let him put it this way. 

The Witness: I have stated that with three exceptions—I have 
only stated two exceptions, now- 

Q. Provided it came under the second exception which you have 
elaborated above, or provided it constituted a third exception which 
you will presently elaborate—is that right? A. Yes. 

Q. Then you misstated the fact before, when you indicated that 
debts arising posterior to August 2nd, 1914, could be collected out 
of this property? A. Yes, I did. I have probably said “posterior” 
while I meant “anterior”. 

Q. Now, you can continue on your third exception as to debts 
arising out of the property prior to August 2nd, 1914? A. The 
two first exceptions that I have stated are written in this circular 
of June 24th, 1920, to which I have referred. The third one is 
not referred to in any French text, statute, decree or circular of 
any kind. 

Mr. Hayes: I object to testimony in regard to the French circular, 
decrees, etc., unless translations are to be put into the record. I 
move to strike out the testimony with reference to them, unless they 
are introduced. 

Q. You may go ahead with your answer. A. This third exception 
has been worked out on the pure basis of equity, by the adminis¬ 
trative practice of the French Alien Property Custodian. 

Mr. Hayes: The third exception to what? 

The Witness: The third exception is an exception to the 
156 principle that creditors prior to August 2nd, 1914, must sue 
the debtor where he is domiciled after January 10th, 1920. 

Q. Go ahead. A. This third exception has been worked on an 
equity basis by the administrative practice of the French Alien Prop¬ 
erty Custodian, and I have obtained that information from the offi¬ 
cials of that Bureau in Paris. They will pay creditors prior to 
August 2nd, 1914, when the debt arose out of some work connected 
with the property situated in France. Suppose, for instance, a Ger¬ 
man having a chateau somewhere in France, and this German em¬ 
ployed a gardner, this gardner has worked his garden for one year. 
His wages have not been paid. He has no lien on the property, and 
he has no mortgage of any sort. The German has not his principal 
establishment in France, so he could hot sue the French Alien Prop¬ 
erty Custodian under the first or second ecceptions. It is in the 
nature of an equitable lien which has been worked out, in working 
out, the French idea of liquidation. 

I take the word “equity” here in a general sense—as being decent 
and fair to creditors. 

Mr. Hayes: That is all our equity is. 
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A. (Continuing:) I have cases bearing more or less on this 
point or following, although none of them is exactly in point—this 
third exception—I must say that the only authority I have on this 
third point is essentially what has been said to me by several officials 
of the French Alien Property Custodian. But if you want to refer 
to some cases including some points coming rather near to this point, 
they are the following—the ease of Nachman v. Gompers. This 
case is not reported officially, but I will give you a reference. This 
is the ease of January 25th, 1922, which is spoken of in the number 
of March 5th, and March 6th, 1922, of the French legal paper 
called “Le Droit’’—that is the Gompers case. Other cases coming 
also under this heading may he found in the numbers of the 

157 1st, 2nd and 3rd of April, 1923; the number of the 8th of 
November, 1922—I do not have the title to these cases. They 

are not directly in point, but we can infer from these cases what 1 
have stated. 

1 give the numbers of the issues for your information, November 
8th. 1922; November 18th, 1921, and October 26, 1921, of the 
French legal paper called the “Gazette du Palais”, to which I have 
referred already. Having admitted this practice—this third e-cep- 
tion—the French Alien Property Custodian has said; “We must 
admit a counterpart of this exception; so even if a German has his 
domicile in France after January 20, 1920, but if the debt has been 
contracted in relying only on property lying in another state, the 
French Government will not pay the debt.” 

Q. You have just explained the circumstances under which a 
creditor of a German whose property has been sequestrated by the 
French Government, may secure the payment of the debt out of the 
sequestrated property. In explaining the circumstances, I assume 
that you have been referring to French creditors. Is that so? 
A. Well—insofar as creditors want to be paid out of property 
sequestrated in France, there is no difference whatever between 
French, allied or neutral creditors. This is stated expressly in the 
circular of June 24th, 1920, in the second part of it, and the text 
is this: (The witness roughly translates)—“It is for the benefit of 
these creditors, French, allied or neutral, that the texts relating to 
sequestration of property hitherto, and liquidation of such prop¬ 
erty, have foreseen the possibilities of settlement.” That would 
include American citizens. A little further on the text repeats: 
“the payment of debts incurred by the liquidator will benefit all 
creditors. French, allied or neutral, the titles of which has 

158 been verified.” 

Q. If a creditor is an American citizen and his debt arose 
on or about the 22nd day of March, 1915, could the citizen of the 
United States apply to the French Government or the French Alien 
Property Custodian, or sue in the French courts, and have his debt 
paid out of the proceeds of the property of his debtor in the hands 
of the French Government? A. No. 

____ _ _ * 

Mr. Hayes: Under no circumstances? 
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The Witness: Pardon me—you have said two different things. 
You have said: “could he sue the Alien Property Custodian and 
get the amount of his debt, paid out of this sequestrated property— 
the answer is no, of course. If you say: “could he under any cir¬ 
cumstances go into a French court and have the amount of his debt 
paid,”—the answer is, yes, if the German is domiciled in France 
at present, or was domiciled there after January 10th, 1920, that 
would be all right. As far as suing the French Government or the 
Alien Property Custodian, that would not do on account of the fact 
that the debt is posterior to August 2nd, 1914. 

Q. If a citizen of the United States had a debt against a German 
domiciled in France- A. Domiciled at what time? 

Q. After January 10th, 1920, that is domiciled after January 
10th, 1920, which debt arose on or about the 22nd day of March, 
1915, do you say that the American citizen could sue in a French 
court and secure collection of his debt? A. He could sue the Ger¬ 
man himself? 

Q. Sue the German himself, yes. A. Oh, yes. 

Q. After he has sued the German himself and secured the judg¬ 
ment in a French court, could he apply then to the Alien 
159 property Custodian and have that judgment paid out of the 
assets of that particular German, in the hands of the Alien 
Property Custodian? A. No, because at that time the property does 
not belong any more to him—it belongs to the French Government. 

Mr. Hayes: The Government has confiscated it? 

The Witness: Yes; it belongs to the Government, of course. If 
you get a judgment against the German himself for that debt, you 
cannot have the judgment executed on the property which is in 
the hands of the Alien Property Custodian, because at the time it 
does not belong to the German. 

By Mr. Hayes: 

Q. Even if the German has no other property? A. Oh, of 
course it does not make any difference—this property does not be¬ 
long to him. 

Q. Do I understand you to testify that where a judgment was 
rendered against the German citizen and all the property he had out 
of which that judgment could be satisfied, has been sequestered and 
is in the hands of the French Government, there would be no re¬ 
course as against the Custodian ? A. None whatever. The Germans 
have recognized by the Treaty of Versailles, this property does not 
belong any more to the subject of Germany, and the title was trans¬ 
ferred to the different nations in which this property was situated. 
So this property does not belong any more to him. 

Q. That comes about by operation of these sections of the Treaty 
you referred to, does it? A. Yes, 297. 

Q. I see. Any decisions on that point? A. Well, I do not think 
there is, because the case is so very plain. 
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By Mr. Stanley: 

Q. Do I understand you to say that the law of France is as 

160 follows: In so far as any property or the proceeds thereof 
of a German, in the hands of the French Alien Property 

Custodian, is concerned, a citizen of the United States who was a 
creditor of the particular German could not secure the payment of 
his debt, if the debt arose after August 2nd 1914? A. Could not 
secure it out of the property in the hands of the Alien Property 
Custodian. 

, Q. If the citizen of the United States had a debt against the 
German whose property is in the hands of the French Government, 
or the French Alien Property Custodian and the debt arose prior 
to August 2nd, 1914, he could secure the payment of his debt out 
of the property of the debtor in the hands of the French Alien 
Property Custodian only, provided, that debt fell within one of the 
three classes which you have discussed heretofore? A. Yes. 

Q. Suppose that a citizen of the United States secured a judgment 
on or about March 22nd, 1915, in a competent court in the United 
States, against a person whose property or the proceeds thereof is 
now. at this time, in the hands or possession of the French Govern¬ 
ment. or the French Alien Property Custodian, can the citizen of the 
United States make application to the French Government, to the 
French Alien Property Custodian, and secure the payment of the 
amount of the judgment secured in the competent court of the 
United States, out of the property now in the possession of the 
French Government or the French Alien Property Custodian? 

Mr. Hayes: I object as immaterial, irrelevant and not parallel 
to the case at bar. 

Q. You understand the question? A. Yes. I understand the 
question. I must make first two remarks. The first one is that 
under no circumstances money is paid out of the property, it is 
paid by the French Alien Property Custodian, out of the 

161 proceeds of the sale of the property. 

Q. I amend my question, then, so as to include the pro¬ 
ceeds of the sale of the property. A. The Alien Property Custodian 
never pays anything out of property sequestrated. It always pays 
it and only pays it out of the proceeds of the liquidation which 
comes after the sequestration. 

Mr. Hayes: Unless it is money? A. Yes, unless it is money. My 
first remark was to clear up the ground. My second remark, which 
will be explained, partly by the first one, is that all the sequestrations 
made by the French Government have not been followed by 
liquidation. Sometimes errors have been committed in the sequestra¬ 
tion of property. Sometimes, according to some liberal rules, the 
French Government recognizes that the property, technically Ger¬ 
man, is substantially French, and it will turn over the property to 
the French proprietors of that property, or take some other proceed¬ 
ings. So when the property has been sequestrated that is not always 
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the end of it. A foreign creditor can later recover the amount of 
his claim out of that property if the sequestration has been lifted and 
the property given back to those from which it was taken; so that 
sometimes foreign creditors can recover quite well out of property 
which has been sequestrated, if later the sequestration is lifted, and 
that sometimes does happen. 

Q. The property is turned back? A. The property is turned back. 
By Mr. Stanley: 

Q. You remember my question is directed only to the proceeds 
of the sale of the property, or property itself, actually in the hands 
of the French Government, or the French Alien Property 

162 Custodian. A. Yes; I have made these remarks before going 
to the answer of the question itself; As far as the question is 

concerned, we must first know at what date was created the original 
debt under which the judgment had been rendered. In your system, 
I understand that there is a merger in the judgment, and the debt 
is created at that time. In case according to our doctrine of con¬ 
flicts of laws, we have got to refer to American law, to know what is 
the date of the debt. But as far as this question of Alien Property 
Custodian's property is concerned, we are in administrative proceed¬ 
ing; and as far as that office works under equitable rules it will 
always refer to the date of the original debt, because, it would be too 
simple to change the date of the debt. You have got a debt prior to 
August 1914. If you want to have it refer to a later date; when your 
payment is asked from you. You just refuse to pay and you go 
into court and you have got the date shifted to a date posterior to 
August, 1914. But this would not be considered as the real date of 
the debt as far as the Alien Property Custodian is concerned. 

Q, I further amend my question for the present by adding this: 
That you may assume in answering this question, that under 
American law, the law of the United States, that a judgment merges 
the original obligation with it, and that the judgment as such dates 
from the date of the judgment, and I told you in my assumption, 
that the judgment here was on or about the 22nd of March, 191"). 
A. Yes. I understand but my answer remains the same, as far as 
the French Alien Property Custodian goes, on an equity basis, in 
spite of the fact that in your law, the debt dates from the judgment — 
if the original debt which is the cause of action has been created prior 
to August, 1914, the French Alien Property Custodian will only 
consider the date of the original debt. So if the original debt 

163 is prior to August 2nd, 1914, as a question of fairness, of 
equity, the practice of the French Alien Property Custodian 

will consider as the original date of the debt, the date at which the 
cause of action arose. 

Q. In answer to my questions, then, you would say that the 
amount of the judgment could be collected out of the assets of the 
debtor or the proceeds of the sale of the assets of the debtor in the 
possession of the French Government, or the French Alien Property 
Custodian, provided the original debt upon which the judgment is 
founded arose prior to August 2nd, 1914, and further provided, that 
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that original debt fell within one of the three classes of debts which 
you have explained previously? A. Yes. 

Q. Suppose a citizen of the United States secured in a French 
court on or about the 22nd day of March, 1915, a judgment for a 
sum of money against a person whose property, or the proceeds of the 
sale thereof, is in the possession of the French Government or the 
French Alien Property Custodian, can the citizen of the United 
States make application to the French Government or the French 
Alien Property Custodian and secure the payment of the amount of 
that judgment out of the property sequestrated, or the proceeds of 
the sale of the property which is held by the French Government or 
by the French Alien Property Custodian? A. I do not see exactly 
how a judgment could be gotten in France in war time against a 
German, because you have got to assume that if this property has 
been sequestrated in France he is an enemy subject, and being an 
enemy subject, if his domicile was in France, and if he was there 
in fact, he would be himself in a camp, a prisoner of the French 
Government, and a case could not be brought against him. 

Q. Suppose this judgment had been secured in the French 

164 courts under the circumstances which I have indicated prior 
to the outbreak of the war in Europe; that is to say, prior 

to the 31st of July, 1914—do you understand the question? A. Yes. 
Well, we fall here again into the three exceptions that I have men¬ 
tioned. If this German debtor was at that time, that is to say prior 
to the outbreak of the war, domiciled in France all his property, 
of course, would be subjected to the payment ot his debts in the 
hands of the Alien Property Custodian of France. 

Q. That is provided it came within the- A. (Interrupting.) 

Provided the German was there before the war, or if the creditor 
had a lien, pledge or security of any kind, on his property, or pro¬ 
vided that that debt has been incurred for something relating to 
Ibis particular bit of property which is actually in the hands of the 
Alien Property Custodian. 

Q. Then I understand vour answer to be that under the circum¬ 
stances which I have indicated, the citizen of the United States who 
has secured the judgment in the French courts prior to the outbreak 
of the war in Europe, could make application to the French Alien 
Property Custodian and secure the payment of his debt out of the 
proceeds of the sale of the property now in the possession of the 
Government or of the Custodian, provided the debt fell within one of 
these three classes? A. Yes. 

Q. And is it true that the French administrative officials in pay¬ 
ing that debt would look behind the judgment to ascertain whether 
the original debt fell within one of those three classes? A. No, be¬ 
cause the judgment itself, being prior to the 2nd of August, 1914— 
the cause of action would necessarily be prior to the war—and the 
question could not be raised. 

165 The question of date, since the judgment was prior to 
August 2nd, 1914. 

Yes, in any event then, it would have to fall within one of those 
three classes that I have mentioned. 
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The document that states that is the circulaire sent out by the 
Minister of Justice to all the prosecuting attorneys in the French 
tribunals, dated June 24th, 1920, and the relevant parts of it are 
contained in a second part of this document which is composed of 
a general introduction and two parts. 

(It is here stipulated, that the introduction and Part II of the 
Circulaire of the Minister of Justice of France, dated Paris, the 14th 
of June, 1920, taken from a book edited by Gilbert Gidell and II. 
E. Barrault, entitled Le Traite de Paix avec L’Allemagne, Due 28 
Juin, 1919, Et Les Interests Prives, said circulaire being found at 
the bottom of pages 398 to the middle of page 399, and further, the 
matter from the bottom of page 402 to the end of the document or 
page 405. Said extracts to be translated from the French and 
attached to this record as a part hereof, and marked for identification 
Defendant’s Exhibit 2, of tnis date.) 

The portions of this document which have just been introduced 
into evidence, contain two of the exceptions heretofore referred to 
by me, the first and the second. 

The third exception is this: The Alien Property Custodian will 
pay out of the proceeds of the liquidation, French, Allied or neutral 
creditor, whose debts arose at a date prior to August 2nd, 1914, when 
these debts are related to the property, which has been sequestrated 
in France, and when the creditor must reasonably be taken to have 
relied on this property as a general security for the payment of said 
debt. As I have stated before, this third exception is not 
166 contained in any official document, and I know of it only 
by personal and direct inquiry to the proper officials and the 
Alien Property Custodian’s office in Paris. Moreover, I have stated 
at the same time a certain number of references and cases which 
although not exactly in points, involved that point. One of those 
cases is Nachman v. Gompers. I do not remember the facts of the 
case enough to state them to the Court. 

Q. Now you stated in respect to this exception a moment ago that 
the liquidator would pay debts of an equitable nature. Do you mean 
equitable as that word is used in common law jurisprudence? A. 
No. 

When I speak of such claims as “equitable,” or charge upon the 
property, I mean some act done with respect to the property, and I 
have been a little further than that, and I have said when any lay¬ 
man, or any business man, would understand this property is a guar¬ 
antee for the debt. This is, you understand, a rather loose criterion. 
The Alien Property Custodian admitted the execution only by ex¬ 
pounding the idea of liquidation, but you understand that this is no 
more than an administrative practice. 

By Mr. Hayes: 

Q. It is a question of administrative practice? A. Yes, if you just 
raise the point, and you go to the Alien Property Custodian, your 
claim will be admitted for consideration, and that is probably the 
reason whv vou do not find a case in point. 
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Bv Mr. Stanley: 

When I say it is a question of administrative practice, that means 
that the liquidators having rather wide powers, saw fit to do it—but 
they had not laid down any definite text or general rule. If you go 
and see them and ask them whether your claim will be ad- 

167 mitted or not, they will answer you as they did me, that the 
claim can be admitted, but that is all. 

Q. I understand you to say then that the liquidators, although 
they have these powers, these broad powers, they exist by reason of 
the provisions of law, do they not? A. Yes; or more exactly by rea¬ 
son of the vagueness of the provisions of the law. Yes, it is a ques¬ 
tion of interpretation of the law by the liquidator. I have stated that 
the only official word about the right of the creditors is contained in 
this decree of October 23rd, 1919—it says that out of the funds de¬ 
posited after the liquidation of the property would be taken suffi¬ 
cient money to settle the passive and the expenses of the liquidation, 
and this word “passive” is so vague that it has given very large 
powers to the administrative officials. 

“It is stipulated that the law of October 7th, 1919, contained on 
page* 388 to the top of page 390, in the book above referred to, and 
the Oirculaire, and the decree of October 23rd, 1919, contained on 
page 390 to the top of page 397, in the same book, may be intro¬ 
duced into evidence and will be attached hereto and marked for iden¬ 
tification Defendants’ Exhibit No. 3, with the translation thereof 
marked Exhibit 3-A, of this date; with all objections to materiality re¬ 
served by counsel for the plaintiffs.” 

Cross-examination. 

By Mr. Hayes: 

Q. Mr. Lepaulle, in regard to your qualifications, you have testi¬ 
fied that you have been a practicing member of the French bar for 
the past—for a number of years? A. Yes. 

Q. How long, sir? A. Five years. 

Q. Are you familiar with the American Trading with ivith 

168 the Enemy Act,” Section 9, which refers to these matters? 
A. Well, I have read it. 

Q.. Now, I would like to call your attention to Section 9, Sub¬ 
division E, being the amendment of June 5th, 1920, and I want to 
ask you what is your understanding of the phrase “Reciprocal 
Rights” as used in that section? 

Mr. Stanley: I object to that question as calling for an interpreta¬ 
tion of law, the law of the United States, which only the court in this 
case can make. 

A. My understanding of the worA* Reciprocal, as far as I can make 
out, is that a foreign creditor of a German whose property has been 
sequestrated by the American Alien Property Custodian, can recover 
the amount of his debt out of the sequestrated property only if the 
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American creditor, going into the country from which the foreign 
creditor comes, would recover under similar circumstances, the 
amount of his debt out of property in the hands of said foreign Alien 
Property Custodian. 

Q. In other words, the subdivision referred to in the American Act 
extends an invitation to other non-enemy nations to accord the same 
rights to American citizens in France which are accorded by this Sec¬ 
tion to French citizens in America? 

Mr. Stanley: The same objection; on the same grounds. 

A. As far as I can make out—that is not exactly what that means, 
that does not extend any invitation to any other nation to be just as 
kind with Americans as they are with foreigners. It means only, we 
will do it if you do it first. 

Q. Doesn’t that, in your judgment,.amount to saying to the for¬ 
eign nation, if you will accord to us the same rights as we ac- 

169 cord to you, we will recognize you in our courts? 

Mr. Stanley: The same objection; on the same ground. 

Q, Otherwise not? Isn’t it an invitation to join in these recip¬ 
rocal rights accorded to foreigners in the two countries? A. From a 
legal point of view, no, not exactly. From a politic point of view, 
outside of the law, we may say, that Section 9 of the Trading with 
the Enemy Act seems made for the purpose of inducing kindness 
toward Americans. But from a purely and strictly legal point of 
view it means only: “do what you like, you are perfectly free to do 
what you like—we do not induce you to do anything, but we will do 
for you what you do for us,” that is all. From a legal point of view, 
as far as I am competent in stating my own personal opinion about 
it, that is the meaning of this Section. 

Yes, from a strictly legal point of view, it means that if you do not 
accord these same reciprocal rights to American citizens in France, 
in regard to the questions of property, we will accord the rights here 
to French citizens. 

Mr. Stanley: The same objection upon the same ground. 

(Continuing:) I mean by that, only that at first glance—that is 
my natural construction of the statute—not saying at all what it is or 
what it is not. 

Q. Would it not, in your opinion, be an important right for the 
French Government to secure for its citizens, the right to file claims 
against the property of German citizens in the United States? 

Mr. Stanley: The same objections upon the same grounds. 

A. As far as it is an original question, I think of course, it would be 
a good thing to take such steps as would give, either directly or in- 
directlly, greater right to French citizens in the United States. 

Q. Have you considered, in forming your opinion, whether 

170 the United States confiscated sequestered property of enemy 

aliens- 
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Mr. Stanley (interrupting): Objected to on the ground of imma¬ 
teriality. 

A. The opinion I have just stated—in stating what the French 
Law was this morning, I did not think at all about the American 
Law, because there is no reciprocity clause in our laws, and the 
French Law has been made from the purely national point of view, 
without any reference to any foreign law. 

So far as I know, the question of French reciprocity referred to 
in this Section E, has been entirely ignored by the Government of 
France. I said perfectly firmly that the attitude of the French Gov¬ 
ernment in framing the law has had no reference at all to reci¬ 
procity; the laws have been made only from an entirely national 
point of view. This of course does not mean that there is any dis¬ 
crimination in favor of French creditors. 

Q. Now again, what do you understand by the meaning of the 
word “reciprocity/’ as used in this Act? 

Mr. Stanley: Objected to on the ground that it required an in¬ 
terpretation of a statute of the United States. 

Q. (Continuing:) From the French point of view? A. I do not 
understand quite well how I can interpret an American statute from 
a French point of view. The word “reciprocity” is used in France 
sometimes, and w T hen it is used, it means what I have stated before; 
that is to say, that foreignors will have certain rights here if our 
citizens there have the same rights under the same circumstances. 
Of course, the French Government could have done it, if they had 
seen fit to do it. It would not be against the sovereign power 
171 of the state and no law, of course, would have stopped it from 
coming to the question from the point of view of reciprocity. 
What I say is that under existing laws in France, the method of ap¬ 
proach to the problem has never been to consider what was done 
elsewhere, but only to treat the foreign creditor according to our own 
sentiment of justice and according to the provisions and technique 
of our law. 

Q. By what means, in your judgment, could the French Govern¬ 
ment express its accord with reciprocal rights to citizens of the United 
States under the provisions of that Section—in accordance with the 
terms of that Section? A. Well, I do not see how that can be done. 
Because if one country says “We will do what you do,” the other 
one has got to do something; if the second one says, “We will do 
what you do,” they are like two people at one door, saying to each 
other, “pass first.” 

It could be done only by one of two ways: first—changing the 
actual law and enacting a new statute saying that we will grant 
reciprocal rights to foreign creditors, the second method, would be 
(without changing the actual law) by diplomatic treaties with the 
United States. 

Q. How about an administrative decree? A. Well, an administra¬ 
tive decree would not be a proper way to change the actual situation. 

Q. Where the law is silent upon the subject, is not such a matter 
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properly the subject of an administrative decree—where the law is 
silent, is not an administrative decree proper? A. Not always be¬ 
cause we have got the whole bulk of civil law—all our common law, 
all kinds of precedents, which bind us, beside the statutes. It has 
been established by the circular of the Minister of Justice of June 
24, 1920, that the general rule was that the Alien Property Custodian 
in France was not liable for the debts of the German whose prop¬ 
erty had been sequestered by sequestration, except in certain 

172 cases. It is binding on the administrative officers under it, 
but of course, if the case comes up in the court, it is not bind¬ 
ing on the court, only the decrees and the statutes and the Codes are 
binding upon the court. But the Minister of Justice having com¬ 
mented that way—Article- 296 and 297, of the Peace Treaty, I do 
not see how a change could be made with the actual existing laws 
(except by a change of the whole policy). 

Q. What is the authority and the function of an administrative 
decree, and what acts of government are expressed by an administra¬ 
tive decree? A. What we call a decree is rendered under the au¬ 
thority of one of the Ministers and of the President of the French 
Republic. 

The Minister of Justice in the French Republic is called Mr. 
Cobrat. These decrees are generally made to settle the details of the 
law which the law has not provided for. For instance- 

—. What general authority was there in the French Law for 
making administrative decrees? —. Well, for the whole nation, the 
President of the Republic, the premier, and the divers Ministers, ac¬ 
cording to their own departments—for the “departments” (i. e. the 
different sections of the country) that is the Prefect, and for the 
towns, the Mayor. That is, the local laws. But as to national laws, 
the President and the members of his Cabinet are the only ones. 

—. Are authorized to make administrative decrees upon what 
subject. —. Of course, there if, as a whole, the big problem there of 
divisions between the executive and legislative powers, and that is a 
very complicated and a very big question. We can just say briefly, 
of course, the Executive has only the right to apply the details of 
the law, and that the law is enacted by the legislative body, 

173 and given the big frame, and the means of execution, the de¬ 
tails and the working out of this law is ensured by adminis¬ 
trative decrees. 

Yes, the administrative decrees have all the force of law under the 
French system. 

Administrative decrees are not limited to matters that have pre¬ 
viously been enacted by statute. No, not exactly. In the question 
of police, of general order, or things of that kind, etc.- 

Q. Do you regard this point of reciprocity, as a semi-diplomatic 
question ? 

Mr. Stanley: Objected to on the ground that it calls for opinion 
of the witness which he is not qualified to give. 

A. Yes, as I said, the whole system is worked out on rather a com¬ 
plicated line; there have been so many decrees from the President of 
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the Republic—circulairies from the Ministers, there has been the law 
of October 7, 1919, so that I do not think that it would be sufficient 
to have an administrative decree to grant to Americans greater rights 
than are actually granted. 

Yes, that would be a matter for the French Government itself to 
determine. 

Q. It would be rather an important matter to ourselves.—. And 
rather a delicate matter- 

Mr. Stanley: Objected to as immaterial. 

4ft 

—as affecting the relations between the two nations. That the 
American citizen should have the same rights in France on the 
question of property that the French have here. 

I observe that in this Section E, sub-division of Section 9, of the 
American Act, that the language of the Act is “extends reciprocal 
rights,” etc., and that there is no limitation in that Act as by 

174 what means other should accord those rights. Yes, it says, 
“We will see what you do—do what you like—and then we 

will do the same.” 

Q. Yes, but communicate to us your accord, and then we will 
act accordingly. A. If we do not indicate anything to you at all, 
the proof is here. I am here. 

Q. Is it customary to communicate their attitude on a thing of that 
sort officially? A. I do not think that this has been communicated 
to Washington officially. I think that there has been considered 
a municipal law matter. 

By Mr. Stanley: 

Q. When you say this is left open to the French Government 
to do as they please, you mean the law making power of France? 
A. I mean the sovereign power. The law could have provided for 
reciprocal clause—that is to say, the French Legislature. 

By Mr. Hayes: 

No, I would not at present express the opinion that the French 
Minister or the French President and his Cabinet could not, by an 
administrative decree, accord these reciprocal rights to American 
citizens in France. 

Q. You would not express the opinion that the French Minister 
or the French President and his Cabinet could not, by an admin¬ 
istrative decree, accord these reciprocal rights to American citizens 
in France? A. In my opinion, this could hardly be done, if that 
would mean: Give to Americans greater rights than those in fact 
granted to all creditors including the French creditors. 

Why? Because you should repeal former decrees, partly the law 
of October 7, 1919, and that would be simply contrary to the organ¬ 
ization and apirit of our administrative system, to do this. 

Q. That is, you say before they could make administrative 

175 decree in regard to that matter, that they would have to 
go to the Legislature and get an express act authorizing them 
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to make such administrative decree, is that right? A. T think 
they would do that. This is an original function of administrative 
— that 1 have not had to consider before, and I think the normal 
way of dealing with this question would be to have the legislature 
grant in an act, those rights. 

Q. Yes, but the question is, would you say that without going 
to the Legislature, that any act of the French Government, the 
President and his Cabinet, according such reciprocal rights, would 
be a nullity? A. I have not gone so far as that. I just say that 
the whole tradition of the administrative system is against it. Now, 
from the strict law point of view, they could probably pass an act 
which would repeal, as far as this act is the latest in date, other 
administrative acts which would give a contrary effect to this one. 
But, of course, they would always have against such decree the 
statute laws which may be contrary to it, because no administrative 
authority can repeal a statute. 

No, there is nothing in the Act of October 7, 1919—in that law 
that would prohibit the French President and his cabinet from 
making an administrative decree according reciprocal rights to Amer¬ 
ican citizens. 

But you must go further than that. The laws you have got 
besides that—all the settled principles involved in the Civil Code, 
against which you cannot go. 

Q. What principles does that offend with respect to the recovery 
of property in the hands of the Custodian that is not treated of 
in the Civil Code? A. No, but the settled rule of the Civil Code 
is that you have got to have the debtor pay at his domicile, and 
that he is personally responsible unless some special provision makes 
some special part of his property responsible. Now,, to go 
176 against that, you have got to have special rights granted to 
some definite Powers, by diplomatic treaties, or by statutes. 
I do not think the general principles of the Civil Code could be 
overthrown in this respect by a purely administrative decree es¬ 
pecially because that would give to foreigners greater rights than 
to French creditors. 

Q. You recall that the case under consideration refers now to a 
judgment rendered by a French court? A. I do not know any¬ 
thing about the particular facts of the present case. 

Q. I am talking now about the case. Assume a case where a 

judgment is rendered by a French court- A. (Interrupting.) 

Yes. The laws of France and the Civil Code provide for the col¬ 
lection of that judgment out of the property of the judgment debtor 
within the jurisdiction that renders the judgment. On, judgments 
are collected hv something equivalent to your execution. There is 
a Sheriff and they can hold the property belonging to the debtor, 
but of course you must realize that the sequestrated property does 
not l>elong to the debtor. But the general principle prevails in France 
that the debt is collected out of the propertv of the debtor in France; 
Yes. 

Now, the law with respect to the sequestration of a judgment 
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debtor’s property takes that out of the provisions of the Civil Code, 
does it not—because you cannot follow with your execution the 
property of the judgment debtor into the hands of the Alien Property 
Custodian. Because this property does not belong any more to the 
debtor. So you cannot sue for property against a party which is 
not his—that has always been a law of the Civil Code. Not the 
sequestration, as I have said this morning, constituting the Govern¬ 
ment depositary of the property, by t the law of liquidation 

177 and especially the Treaty of Versailles, by which the Ger¬ 
mans have recognized that all the property belonging to 

German citizens was no more than property under the enactment of 
the treaty, but became the property of the Government, of the divers 
nations in which this property was situated. The sequestration law 
was a war measure. And it was to take the property of the enemy 
and prevent the property of the enemy from fighting against the 
country which sequestrated it; yes. 

As far as sequestration was concerned, the same rules applied 
all during the war, there was no change whatever in the civil law. 

Yes, upon the sequestration of the property which the judgment 
creditor is looking to for the satisfaction of his judgment, there 
is substituted for the ordinary methods of execution against the 
property the provisions of law with respect to making claims against 
the property, in the hands of the Alien Property Custodian, the same 
as in the American “Trading with the Enemy Act”. 

I say up to the time of the Treaty of Versailles, that the Alien 
Property Custodian started merely as the custodian of the property, 
and that the judgment creditor in France having a judgment and 
claim, might proceed against the property but not against the Cus¬ 
todian under the circumstances which have been mentioned. 1 
say. against the property of which he was the Custodian. 

Q. The property, in other words, was subject to his judgment 
in the hands of the Custodian as long as he remained the Custodian, 
but upon the coming into effect on January 19,1920, of the Versailles 
Treaty, there was substituted as between the parties signing that 
Treaty, this pooling of the claims in a what you would call a clearing 
house, under Section 296 and Section 297, and the claims had to go 
through that process instead of being made claims directly 

178 against the property? A. Yes, you understand when those 

claims fall under Article 296. that is to say, between a French¬ 
man domiciled in France, and a German residing in Germany, at 
the date of Januarv 10, 1920- 

Q. Now, it was stated here—it was stated on the trial of this action 
that you had advised the Attorney General that American nationals 
were debarred from making claims against sequestrated enemy prop¬ 
erty, so-called, in the hands of the French Government, or its offi¬ 
cials, by reason of the fact that America had failed to sign the Treaty 
of Versailles and that the Treaty precluded others from according 
reciprocal rights to American citizens similar to those of the “Trad¬ 
ing with the Enemy Act,” which that Act accorded to non-enemy 
and alien associates in the war, including France, is that correct? 
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Mr. Stanley: I object to that question as being a question upon 
an entirely improper subject, and being a question to the witness 
upon a statement of the court by counsel for the defendants, which 
statement would have no effect as evidential matter, and be of no 
force and effect in the case, whatsoever. 

Yes, I understand the question. But I must say that the state¬ 
ment I have made at that time was only a personal letter sent to 
Mr. Stanley, and which was not supposed to get into the court at all; 
it was the first draft that 1 had made; and I would not like any¬ 
body to rely on this statement because I had not ma&e in that letter 
a clear enough distinction between 296 and 297; and I may have 
made myself a confusion between the two articles. My excuse for 
this confusion is that it was a letter and not a statement published 
for the Court. 

Mr. Stanley: It was not introduced as evidence, Mr. Le 
Paulle. 

179 The Witness: This was a first draft of it, and after all, in 
studying a little more the question, afterwards, I realized that 

there was something—a mixture up in the French text, and this 
mixture was made because of an error. 

Q. Mr. Stanley, in arguing the motion to rule out certain evidence 
I offered, stated at pages 90 and 91, as follows: 

“and he assures us specifically that there is no such thing as reci¬ 
procity, and one of the principal reasons is this: France was a signa¬ 
tory to the Treaty of Versailles. That treaty provides that the debts 
of the various nations signing that treaty—that they shall be at¬ 
tended to in the clearing house, and that the debtors and creditors 
of the nations signing that treaty shall be the only ones that can 
go through that clearing house. Now, we are not a signatory to 
that- Treaty, so that our nationals could not get their debts paid 
under that clearing house arrangement .” 

Are these statements true? A. Yes, that is true, American creditors 
cannot go through the clearing house, but this is a highly different 
question. This is 296. The question is this: When Germans are 
domiciled in Germanv and Frenchmen domiciled in France, thev 

t- * 

lose by the existence of this clearing house, the right to go directly 
against their debtor in Germany to collect from him. The only 
right they have is to go to this clearing house in France and give 
the vouchers that they have. Now. if an American comes to this 
clearing house, he will not be admitted because there is no clearing 
house in the ! United States, because the Treaty of Versailles has not 
been ratified and they are not a party to it. The only foreigners 
who are admitted are the English, the Italian, and the Greek, sub¬ 
jects domiciled in France, because we have reciprocity treaties with 

these three nations. But this concerns onlv this. What I 

«• 

180 say here is perfectlv true (indicating the record), but con¬ 
cerns only Article 296 of the Peace Treaty, and has nothing 
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to do with sequestrated property and the present case which falls 
under 297. 

By Mr. Stanley: 

Q. Then, in so far as Mr. Hayes read from what I stated to the 
Court, you reaffirm that? A. I reaffirm that in so far as it is a 
question of suing a German debtor domiciled in Germany by a 
Frenchman residing in France, or an English, Italian or Greek 
subject, domiciled in France, but in making a sharp distinction be¬ 
tween 296 and 297 I now deny that this has any influence on se¬ 
questrated property. 

By Mr. Hayes: 

Q. You are referring to a case wrhere no judgment has been re¬ 
covered against the German. A. Whether there is a judgment or 
not does not make any difference. 

Q. I thought yon said all the way through that one of the re¬ 
quirements of the French Law was that the German must be sued 
in the first instance in his own country and the judgment recovered 
against him before it could be recovered in France against Freneli 
property? A. Oh, no; I have never said that. Generally speaking, 
before having execution, we have got to have a judgment or an execu¬ 
tory title, but as far as the three exceptions I have stated, in which 
the creditor can go after the property, in the hands of the French 
Alien Property Custodian, there is absolutely no requirement of 
getting a judgment against him. Just suppose how it would be 
when you have a German corporation having its headquarters in 
France, before the beginning of the war, if no debts could be paid 
to their creditors without them having to bring suit and get a judg¬ 
ment? That w’ould be impossible. 

Q. Then, do I understand you to say now, that no Ameri- 
181 can citizen having a French judgment in his favor, which 
w T as enforcible at the time it was rendered, and went to the 
sequestration of the debtor’s property, by the French Government, 
has no means of recovering that property by application to the 
French Government, the same as is accorded to French citizens? 
A. Oh, yes, if there is some German property sequestrated in France, 
then under 297, if the American citizen has a debt prio£ to August 
2nd, 1914. and moreover falls under one of the three exceptions I 
have stated, he will be flowed to recover the amount of his claim 
just as any other French, ally or neutral creditors—all these credi¬ 
tors being on an absolute foot of equality. 

Q. Turn to the subject of French administrative decrees—there 
w^ere a great many administrative decrees made during the w r ar for 
wffiich there was no express statutory authority? By “express statu¬ 
tory authority,’’ what do vou mean? 

' K. 

Q. I mean express acts of the Legislature, so that the President 
might make official decree covering certain matters? A. Oh, well, 
they had. of course, to remain within the scope of authority, other¬ 
wise the decree- 
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The general authority which the President and his Cabinet have 
for making official decrees in times of war, or at other times is, 
well, each one of the members of the Cabinet has got his own defi¬ 
nite field, and as far as the President of the Republic is concerned, 
he can only make decrees in cases where there is a thing of national 
scope, which is provided for by a law, and which the modes of ap¬ 
plication are settled in, and in a certain number of other cases 
which are settled by the old settled decisions of our Supreme Ad¬ 
ministrative Court. 

Yes, there is a certain amount of discretion in making these de¬ 
crees, but you understand the French Administrative Court 

182 which is called the Council of State—can say when this 
question comes up, this decree had no authority and is void. 

Yes, just like Acts of your Congress that may not be constitutional, 
the Supreme Court can declare them invalid. 

Yes, in other words, the discretion of the President and his Cabi¬ 
net in making the administrative decrees is subject to the review of 
this Council, to which I refer, and of course there is a very long 
and complicated set of decisions stating what is within and what is 
without the scope of the authority. 

The statutes of the France are published in the “Journal Officiate,*’ 
which is a press belonging to the Government. 

Are they given out generally? Oh, yes, it is sold to anybody who 
wants to buy it. 

With respect to the publication of administrative decrees, all these 
are published in the official paper. 

Yes, all administrative decrees. Oh, well, it is—it is published 
before it comes into force. It is published the day after when the 
decree is signed. 

You find the publication of an official decree which would refer to 
a private matter in the “Journal Officiel.” 

If a decree relates to question which may be considered as diplo¬ 
matic, it has to be published just the same. Of course diplomatic 
decrees may not be published—but that is a wholly different matter. 

Q. Now, I will ask you this question. What do you think the 
effect with respect to binding the French Government would be of 
a communication made with the American State Depart- 

183 ment in writing by the French Ambassador at Washington 
representing the Government—if his government authorized 

hi.s to convey to the American Government, to accord reciprocal 
rights of American- in France, to those accorded French citizens bv 
the United States with respect to the prosecuting of claims against 
sequestrated alien property in the United States—would such a com¬ 
munication be in accord with the authority of the French Govern¬ 
ment, or vnth you regard it as unofficial and meaningless? 

Mr. Stanley: I object to the question. 

A. If officially the statement was made in behalf of the French 
Government, by the Ambassador, the only thing for the American 
Government to do is, of course, to believe it. So no question as to 
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its validity could be raised as far as at least by the executive of the 
American Government. The French Government has absolutely 
the right to give official information to its Ambassador here, and if 
the statement is official, the American Government has got to as¬ 
sume it is a perfectly good statement. 

Q. In other words, you would regard it as evidence of the fact 
that France would accord the same rights to the citizens of the 
United States. You would regard it as some evidence that France 
has accorded such rights to American citizens? 

Mr. Sanley: I object. 

A. In your question do you say “had accorded”? 1 have stated to 
vou what the French law was. You have told me that America 

t - 

granted reciprocal rights. Therefore, by the mere effect of your 
Trading with the Enemy Act, the rights of a Frenchman here are 
the same as those of an American there. It follow’s necessarily that 
the rights of an American there are the same as those of a French- 
man here, and we are bound to conclude that the rights are 

184 reciprocal. Therefore, the Ambassador could state that it was 
so. The mode of approach has never been the idea of reci¬ 
procity, but the idea of legality between foreigners and French¬ 
men. You know the American law. You know w r hat I have said 
about the French law; you may say whether there is reciprocity 
or not, and the Ambassador may say so, and if the French officials 
have compared it, they may say so. 

Q. There is no question, but that the diplomatic usage accords full 
credit to the Ambassador for the communication wdiich he makes 
from his Government to the Government to which he is sent. 

Mr. Stanley: I object to the question. 

Are you? A. Well, it is an official communication. 

Q. Wouldn’t you regard the official communication from the 
French Government made to the American Department of State in 
writing, and through its Ambassador, speaking for it, as better evi¬ 
dence of what the French Government would do and had done with 
respect to according reciprocal rights to French citizens in regard 
to sequestrated property in America than the opinion of private 
counsel? 

Mr. Stanley: French counsel? 

Mr. Hayes: Yes. 

A. That is a question of evidence in an American Court. 

Q. You are a lawyer. I want your opinion as to a matter of 

French Judgment. Wouldn’t you think it- A. As a question 

of international law r , a statement made officially by an Ambassador 
is of course the best statement that vou can have. 

Q. The following communication was sCnt to the Department of 
State by the French Embassy, and this is copied into the record 
from a copy of a translation of the communication by the 

185 State Department under the seal of Secretary Hughes—and 
this is a copy of it (showing witness copy). 
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The Witness (after hearing the reading of the communication 
from the French Embassy, addressed to the American Secretary of 
State, dated December 11th, 1922, signed, Jusserand, and offered 
and read into the record by the Plaintiffs (at anti page —) at the 
hearing on October 2nd, 1923, answered): Yes. 

Q; That would seem to be, I think you have said, the best evi¬ 
dence that France has recorded the reciprocal rights referred to? 

Mr. Stanley: I object. 

A. Yes, but this is no way consistent with what I have said. As 
far as I know there has not been any diplomatic treaty made be¬ 
tween the United States and France on this question of reciprocity. 
I imagine the things have gone this way: Informations have been 
asked for from the Ambassador here—to know from Paris what the 
law was. And in Paris they have said, “Well, we grant such num¬ 
ber of rights here in France, and the Americans grant the same 
rights to French creditors, so there is in fact reciprocity between 
the rights we grant and the rights you grant” and I agree, and 
everyone must agree to the soundness of such reasoning which is 
perfectly consistent with the statement I have made, and which is 
perfectly clear-cut—that the mode of approach of the legislature 
in framing the laws—the mode of approach of administrative offi¬ 
cials in making circular orders in their administrative decrees has 
never been the point of view of reciprocitv, and that we can¬ 
not find a word about reciprocity in any of these decrees. 

Q. Do you agree with the French Ambassador. A. Yes, I 
do. 

186 Q. Would you agree with the French Embassy that that 
was equivalent to the administrative decree? No, it is not 
an administrative decree. It seems to me that this is only a state¬ 
ment asked for and given officially as to what the French law is. 
Tn my opinion‘this would not bind the French Government, it, as 
I understand it, it is a statement as to what the law is. The French 
Government has not made an expression of its will. The French. 
Government on receiving the request for information from Wash¬ 
ington has sent a letter saying: American creditors have such rights 
here—French creditors have the same rights there, you grant the 
same rights as we do, therefore we grant the same rights as you do. 
This statement of fact does not bind their will, for it is the fact, and 
there is nothing binding on them—they can change the law to¬ 
morrow. There is no official decree in that—as far as I can see. It 
is an official communication by the French Ambassador which he 
said his Government has authorized him to make officially to the 
American Secretary of State. A, That the law of France was 
such- 

Q. No; here is the question: The question he savs has been asked— 
Does France in like cases extend reciprocal rights to the citizens of 
the United States—for communication to the French Government, 
and “I have the honor to give your Excellency the assurance that 
the French Government grants to American nationals reciprocity 
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as it is meant in the American “Trading with the Enemy Act.” 
A. “Grant” seems to mean, since the law of October 7, 1919, and 
has always granted the same rights to Americans which it grants 
to French citizens. That is how I understand it. 

Yes, it is perfectly clear that the French Government has 

187 formerly and officially informed the United States Govern¬ 
ment that it accords and grants—not that it will grant—but 

that it does grant—it does grant and has in the past granted and 
continues to grant, as a matter of fact. 

Yes, it makes a difference, because it is not an official paper that 
may be construed as a treaty. It is only a statement of what is 
done in France at the present time, that is something wholly dif¬ 
ferent—don’t you think so? 

Q. I cannot see when the United States Government wants to 
know whether we are accorded these reciprocal rights, and the French 
Government does grant, no matter whether in the past or the pres¬ 
ent. it seems to be that that is evidence of the fact that these re¬ 
ciprocal rights are granted by France. 

Mr. Stanley: I object to the question as not calling for an answer. 

A. Now they are granted by France. We all agree that reciprocal 
rights are granted in France. Moreover, there is no discrimination 
against anybody, but former enemies. The same rights are granted 
in the French courts to a Frenchman, an allied or a neutral sub¬ 
ject, so that we can say since the law of October 7, it has been also 
reciprocal in this sense. There are two senses of the word “rec¬ 
iprocity.” 

Q, This is qualified in this way: The French Government (read¬ 
ing) “The French Government grants to American nations rec¬ 
iprocity as it is meant in the American “Trading with the Enemy 
Act,” section 9.” 

Mr. Stanley: I object to the question as not calling for an answer, 
and not being properly stated. 

A. Now, let us see first of all, does this statement use the word 
“reciprocity” as the word reciprocity has been understood by me 
under Section 9 of the Trading with the Enemy Act. It is so? 
You know in this statement, as I have said, there are two 

188 senses to the word reciprocity. Now, in which of these senses 
is it? Is it in the sense I have construed at first, or is it 

in the sense I have just given now. Take it both ways. When we 
began this cross-examination I have given the word reciprocity a 
sense that you must remember. The second sense is that Amer¬ 
icans will have in France the same rights as Frenchmen. 

Q. It says reciprocity as provided in the Trading with the Enemy 
Act. A. That is very different. In Trading with the Enemy Act— 
is the construction I have given the correct one? 

Q. That is for you to say. 

Mr. Stanley: I object to this line of questions. This is merely 
an argument between counsel and the witness. 
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A. The first question is to know what they mean by reciprocity. 
They say it is the same sense as in the Trading with the Enemy 
Act. 

Q. The Act defines it? A. The Act is there, yes, but it is for 
you to decide. 

Q. It means the same kinds of right that are given to French 
citizens in this country. Now don’t you think very often that the 
French people in the United States have claims against German 
property that is sequestrated in the hands of the American Custo¬ 
dian, and that they should have the right — recover that property? 
A. Yes, it would be important to have it. 

Mr. Stanley: I object; I move that it be stricken out as calling 
for an opinion as to what the French Law is. 

Q. And don’t you think that the French Republic had that in 
mind when the communication was sent through the official Em¬ 
bassy to the United States? 

189 Mr. Stanley: I object to that as calling upon the witness 
to state what was in the minds of the French Government. 

A. What was the date of that? 

Q. December 11th, 1922? A. The reason why I do not think 
that this has been a diplomatic treatise, is that on August 5th, 1928, 
the officials of the French Alien Property Custodian, to whom the 
question was directly put by me, had absolutely no knowledge what¬ 
ever of any special treatment provided for Americans. 

Mr. Stanley: I object; the question is not responsive. 

Air. Hayes: I move to strike out the answer as not responsive in 
so far as it includes a statement made through Monsieur Lepaulles 
by officials of the Alien Property Custodian in France in charge of 
these particular matters—as heresay. 

A. I do not think this letter was made to define in any way the 
French creditors’ rights here, because first of all it was not officially 
published in the French official papers, and second— 

I know because an Alien Property Custodian official and myself 
saw all the documents on hand—no document of this kind was 
handed to me. 

I believe I did examine all. I have seen three diplomatic treaties, 
one with Greece, one with Italy, and one with England; and I have 
not seen any with the United States. Of course, you cannot say 
when you have not seen a thing that it does not exist, but as far 
as my personal opinion is concerned. I am very much inclined to be¬ 
lieve that this cannot be construed as a treaty by any means. As 
far as diplomatic treaties may be concerned, I cannot be ab- 

190 solutely positive. I just stated what the general law of 
France is at present. And in this law—there is no question 

of reciprocity. Whether there is a diplomatic treaty or not, al¬ 
though I am inclined to believe that there is none, I cannot be posi¬ 
tive, not being an expert on diplomacy, but being only acquainted 
with the actual French law. 
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Q. Suppose that it turns out that the property lias been se¬ 
questrated as the property of a German, was the property of a French 
citizen, and that it was in the hands of the Alien Property Custo¬ 
dian, the French citizen had judgment due and the claimant being 
a claimant of the French courts—would not the judgment creditor 
enforce his claim—would not the Alien Property Custodian in 
France restore that money to the judgment debtor? A. Yes, sir, 
there was an error in sequestrating. The property would be re¬ 
stored by an administrative order and would be considered as hav¬ 
ing always belonged to the debtor. They would restore the whole 
property to him without interest. 

Q. Is there any provision in the French law similar to the pro¬ 
vision of the American Trading with the Enemy Act, Section B, 
by which the property of French born women who have married 
Germans or Austrians, was restored to the right, where the property 
originated with her family? 

Mr. Stanley: Objected to as immaterial, irrelevant and incom¬ 
petent. 

A. No, I have not seen any provision in the law bearing on this 
particular point; but I know that there is a circular saying that 
under certain circumstances they would go beyond the technicalities 
of the law and restore it when they saw fit. So that would cover 
some of these cases. I do not know whether I can trace the section 
now. 

I do not find the Act; I may come across it. 

191 Redirect examination by Mr. Stanley: 

Q. Referring to the letter of Jusserand, Secretary of State. If it 
were a fact, Mr. Lepaulles, that in making the statement he did in 
this letter, Mr. Jusserand was mistaken by any reason that you might 
conceive as to what the French law was, or what the French Govern¬ 
ment did, would the French courts or the French Alien Property Cus¬ 
todian be bound bv the mistaken statement of Mr. Jusserand? A. 
No. 

Mr. Hayes: I object to that question as immaterial, irrelevant and 
incompetent, and as making an unwarranted assumption. 

Q. Under the French law, Mr. Lepaulles, does an official commu¬ 
nication of an Ambassador of France have the force of law in the 
Republic of France? 

Mr. Hayes: I object to that; it is impossible to answer that ques¬ 
tion. 

Q. (Continuing:) Does it have the force of law? A. The Am¬ 
bassador is in a foreign country and the mistakes he may make there 
are not ipso factor law in France, of course. And if by chance his 
statement is not in conformity with the French law, the legal French 
system cannot be changed by what the French Ambassador has said 
in a foreign country. 
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Q. If, as a matter of fact, in a case similar to the one of Madame 
Pauline Andre de la Mettrie and George Pratt de Gasquet James, 
the claim of an American citizen against the French Alien Property 
Custodian, would not be recognized, then nothing the Ambassador 
would say in a communication such as this would give it recogni¬ 
tion, the claim of the American citizen’s recogr^ition ? A. Well, as 
I understand it, the letter that we have in evidence is only a state¬ 
ment of what the French law is at present; well, of course, this letter 
and this statement of the Ambassador can have no import- 

192 ance whatever upon French domestic law. The French law 
cannot be changed; if on the other hand it was a treaty 

passed between the United States and France, and this treaty was 
properly registered and notified, it would become a part of the French 
law, and the French administrative officials and the French courts 
would be bound by it. 

Q. If a citizen of the United States had a claim against a German 
which arose prior to August 2nd, 1914, and that claim did not fall 
within one of the three classes which you have discussed, the fact 
that the French Ambassador may have stated in a letter that such a 
claim would be recognized by the French Government, would not 
give it recognition? 

Mr. Hayes: Objected to as immaterial and incompetent. 

A. Supposing that the French Ambassador had said that the claim 
would be recognized (and I think he has never said anything like 
that in his letter), and supposing this statement would not be con¬ 
sidered as a diplomatic treaty, the said statement would have no 
effect on French courts, and a claim, under the circumstances stated 
in your question would not be recognized. 

Q. Suppose the claim of the plaintiffs in this particular suit 
here- A. Yes. 

Q. (Continuing:) —arose prior to August 2nd, 1914, and did 
not come within one of these three classes, which you have named? 
A. Yes. 

Q. Would the French courts or the French Alien Property Custo¬ 
dian recognize the claim now because the French Ambassador had 
made this statement in this letter? 

Mr. Hayes: Objected to as immaterial, incompetent and not based 
upon any facts in the case. 

A. No. The French Alien Property Custodian cannot be 

193 bound by any kind of statement made by the Ambassador. 

Q. In other words, if a statement of the Ambassador in the 
letter referred to, is contrary to anything you have stated here as 
being the law of France, you believe and it is your opinion that the 
French Ambassador is in error? 

Mr. Hayes: Objected to as immaterial and irrelevant and in¬ 
competent. 

A. I take it that the French Ambassador has not said anything 
inconsistent with my testimony, but if he had, I would be bound to 
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admit that he was in error, except if, by this letter, he expressed 
either some kind of diplomatic treaty which was passed by the 
French Government and the American Government, or some formal 
promise made by our Government. I have sworn that what I am 
saying is the law, and anything contrary to that must be taken by 
me as contrary to the law. Yes; in other words, if anything the 
French Ambassador said in that letter, or any statement he made 
as to what the law of France is, was contrary to anything I have 
said, to that extent he is in error unless that letter constitutes a duly 
executed treatv between the United States and France. Yes, if it 
were neither a treatise nor a formal promise. 

Q. Is it your opinion from reading the letter which has been . 
referred to, that what the French Ambassador meant when he said 
reciprocal rights in a case of this sort would be extended to citizens 
of the United States, that the French law would give to American citi¬ 
zens any right which it gave to Frenchmen? 

Mr. Haves: I object to that as immaterial and irrelevant. 

A. That is the first time I have seen this letter, and the whole 
question is to know what is meant in this letter by the word “recip¬ 
rocal.” Now it is a clear thing that American creditors are treated 
just as French creditors. The French creditors have no 
194 special favors whatever. Beside that, to know whether the 
foreign creditors have reciprocal rights—that is to say, in 
order to know whether or not an American creditor in France has 
the same right that a French creditor in the United States has, I 
would have to know what the American law is on this point to say 
whether the letter is right or wrong. I cannot make it out, because 
your own law refers only to the foreign law, and as far as reciprocity 
is concerned—you have by the mere effect of your Trading with the 
Enemy Act created reciprocal rights. Our law grants to American 
(and other) creditors in three clearly defined different classes cer¬ 
tain rights against the product of the liquidation of sequestrated 
property. 

By the mere working out of your law, French creditors in the 
United States have the same rights as American creditors in France, 
and then exists a reciprocity that we have not established, that exists 
nevertheless, and that we cannot destroy. So far as this is con-‘ 
cerned, I understand perfectly well the statement made by the 
French Ambassador, or by authority of the French Ambassador. 

Q. Now, in your cross-examination you were asked whether or not 
a creditor of a German whose property was in the hands of the 
Custodian during the time of mere custody could secure the payment 
of a claim out of that property, or secure what we call execution 
against the property, and you answered yes. Do I understand, when 
you answered yes, you meant you could secure such execution, if the 
claim arose prior to August 2nd, 1914, and fell*within those three 
classes? A. No, I did not say. These proceedings are something 
quite aside from the Treaty of Versailles. 

Q. Suppose before the Treaty of Versailles came into effect— A. 
Yes. 
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195 Q. —and the German’s property is seized by the Custodian 
and held by him, the German living in Germany—could a 

French citizen sue in the French courts and secure a judgment 
against the German and then have his claim paid out of the property 
held by the Custodian? A. Well, he could not sue the German, 
because according to our rule of procedure you have got to sue the 
defendant in the place where he is—in his domicile: in that case, 
there would be no means to secure the payment of the debt out of the 
property, except # you had an executory title, as certain deeds, for 
instance. 

Recross-examination by Mr. Hayes: 

Q, Do I understand you to question the authority of the French 
Embassy to make the communication of December 11th, 1922, to the 
United States Government? A. No. 

Mr. Stanley: I object to that. 

Q. And if the communication was authorized by the French 
Government, and the French Ambassador spoke for his government 
in delivering it, what would your opinion be as to its effect, and 
what would it constitute? A. If this may be construed as an 
affirmation, a solemn affirmation by the French Government that 
certain rights were to be granted to American citizens in France, 
the French Government is bound toward the United States govern¬ 
ment and must make proper decrees giving instructions to the 
administrative officers and the courts, so that the promise may be 
kept. If, on the other hand, this is to be considered only as a solemn 
and official statement of what the law of France is, this is not by it¬ 
self alone binding upon the French courts. 

The mere fact that the Ambassador and even the government in 
France has said that the law was such and such, is not binding upon 
any French authority. 

Q. Then, you do not give any legal effect whatever to the 

196 assurance of the French Government to the United States 
Government of its according reciprocal rights corresponding 

to those in the “Trading with the Enemy Act”—to the Government 
of the United States? You say that that has no validity? A. I do 
not say that. If it is considered just as an assurance given to you 
that the French Government hereby grants now to you reciprocal 
rights, the French Government is liable towards the American 
Government for it. Now, of course, if the French Government gives 
ibis assurance to the American Government, and afterwards give 
no instructions to the administrative officials—of course the adminis¬ 
trative officials cannot take this promise as the law. How could they 
even know that such a promise has been made? If the French 
Government had made this assurance, then the French Government 
would take steps to keep its word. But if you would show me this 
letter alone, I would say, “That is all right, but I have no decree, no 
law, no diplomatic treatise in proper form; I have not seen any order 
of the law from the domestic point of view and I cannot take notice 

8—4137a 
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of this letter.” That is exactly like if somebody would turn to a 
friend and say, “You can come home and stay there,” and doesn’t 
say anything to his butler. The man could go there and the butler 
would say, “I don’t know you; I have no instructions from my 
master.” Then the question would only be one of responsibility of 
one government toward another government. 

Q. I am asking you to interpret this law T and construe this letter. 
Now, I have got your opinion of it if it is regarded as a diplomatic 
communication, by which, as a matter of diplomacy, the French 
Government says in the interest of French citizens: “Yes, we accord 
these rights to you,” it binds the French people; but it on the other 
hand you construe it to mean—if on the other hand you regarded it 
as a mere preliminary assurance of the French Government that it 
will in the future accord these reciprocal rights, then you say 

197 it has not the force or law? A. I do not say that; I do not 
see anv difference between one or the other. I do not 

distinguish the two at all. In both cases, whether the French Govern¬ 
ment grants these privileges by this letter or whether, by this letter 
it promises to grant it, it makes no difference. It makes no difference 
in the liability of the French Government to the American Govern¬ 
ment. The effect of this on the French administration is exactly 
the same—it has no effect whatever on it, one or the other. You 
have got to have— 

If an American citizen went into a French court, on a French 

judgment against the French Custodian, and suppose that his right 

to recover that—to come to France and recover that—was made to 

depend upon whether France had accorded reciprocal rights to 

American citizens in France as those accorded by the “Trading with 

the Enemv Act” that the French citizen in American courts has 
•/ 

respecting the sequestered property, and the American citizen pro¬ 
duced a communication from the President of France and his 
cabinet to the United States Government in the language of this 
letter, that France did accord reciprocal rights to American citizens, 
do you think that the French courts would refuse to acknowldge 
that? A. I think they would. They would say that this is diplomatic 
correspondence; as long as it is not a treaty which has been adopted 
by France as part of the international law; as long as the domestic 
law has not been changed we have no official knowledge of it and we 
do not take notice of it. 

Q. Then your testimony is this positively: The communication, 
assuming now that it was authorized by the French Government 
and communicated to the United States Government in the language 
which says (reading) “I have the honor to give your Honor the 
assurance that the French Government grants to the American 

198 Government the reciprocal rights as given in the “Trading 
with the Enemy Act”—that that letter is worthless and of no 

value and practically a fake? A. No. As far as you American- are 
concerned, this creates the liability of our Government towards your 
government, and it is certain that the French Government is 
accustomed to keep its own word. And after having made such 
promise it would take the proper steps to give instructions to the 
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French officials and to the French courts by enacting a law or a de¬ 
cree, saying when an American creditor comes in such and such 
circumstance, you will do this or that; and this law or this decree will 
be binding, and put into effect the American rights. The only 
thing that I say is that this letter alone, if it is not followed by 
proper steps taken afterwards from the domestic point of view of the 
French law, would be valueless toward the French administrative 
officers and the French courts. 

Q, You spoke of a circular of June 24th, 1920, which settled a 
question of law there in France—so a question of law could be settled 
by letter, could it, emanating from what source? A. A question of law 
is in fact very often settled by circular. I have quoted here several 
circulars giving the official construction of the Minister of Justice on 
such and such questions of law. They have that authority, oh, yes, 
of course. You ask, isn’t this whole business an administrative 
matter? A. Well, if there was a French decree published in France 
and communicated to French officials saying specifically what rights 
are granted to American citizens, it would be all right. 

Q. Don’t you think that the French Government, after sending 
such a communication as that, if that was not sufficient to grant 
these rights, it should take steps to effect it? 

Mr. Stanley: I object to that. 

199 A. Well, if the French Government—if this is taken to be 
an assurance given to the American Government that 
reciprocal rights would be granted in the future—it would have taken 
those steps; but I am not inclined to construe it this way, because, as 
I have stated before, I have not seen, myself, any such decree or 
treaties, while I have seen other diplomatic treaties and decrees. The 
Alien Property Custodian had no notice of it in France, and I have 
practically seen all that could be seen on the subject, and I have 
absolutely no knowledge of a treaty relating to these questions; 
so my construction of this letter was more or less to take it as a state¬ 
ment that the law of France was reciprocal, as a matter of fact. In 
other words, the Government does not make any promises. As a 
matter of fact the law is reciprocal, but I come again to this point: 
Your law says reciprocal rights are granted. All right. It means 
that French citizens here will have in the future the rights of 
American citizens in France. What are the rights of the American 
in France? They are the rights which fall under the three ex¬ 
ceptions which I have stated. 

Q. They are reciprocal rights; the communication says that they 
are rights corresponding to the rights granted by the “Trading with 
the Enemy Act.” 

Mr. Stanley: Let him finish his answer. 

A. The word “reciprocity” is all right. That is what I have said, 
that the American creditor in France will have the right of the 
French creditor in America. What are the rights that are given in 
France to the American creditor. Those are the very substantial 
rights, that I have stated this morning. Now, if a French creditor 
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comes here, he will have by the working out of the “Trading with 
the Enemy Act” the same rights. Now, if A. equals B, B equals A, 
and this is what we call reciprocal rights, by the mere working out of 


your own act. 

*> t 

I understand to be the meaning of the words, “As it is meant 

200 in the American “Trading with the Enemy Act’’ that the 

American creditor in France has the right which the French 

creditor has in the United State. 


Q. Now, in regard to construing this section of this letter, as 
bearing at the present time upon existing claims, or whether it is 
a mere promise of the reciprocal rights to be granted, I call your 
attention to this portion of that letter (reading) : “I should be thank¬ 
ful to Your Excellency if you would kindly give notice of this fact 
to the Attorney General of the United States so that the claims of 
Mr. Gasquet James and of the Countess de la Mettrie may be ad¬ 
mitted as early as possible”? A. I do not know the facts in your 
case. It may be that the case falls into one of the exceptions which 
I have stated this morning; I don’t know. The French Government 
has no official authority whatever to say that evidently the actual 
case falls under these provisions. 

Q. I want to ask you this, and I want you to understand that 
I do not say it offensively: The result of your statement is that you 
state you set up your statement, as against the official communica¬ 
tion of the French Republic and the Cabinet ? 


Mr. Stanley: I object; I move that that be stricken out. It is argu¬ 
mentative. 


A. I must say that the whole explanation that I have made has 
shown perfectly well that the rights are reciprocal. They are in 
accordance with the “Trading with the Enemy Act” which shows 
that the Frenchman will have the same rights as the American citi¬ 
zen. You give us these rights so these are perfectly reciprocal rights; 
so it agrees perfectly with what it says here (indicating the letter). 

If, instead of saying what the law is, the letter means only that 
formally and officially the President of the French Republic 
201 grants this to the American citizens. I also agree because such 
a promise does not grant you any right that you had not 
already. I have to acknowledge it as a treaty, if it is a treaty. What¬ 
ever may be the construction you give to this letter, I therefore 
entirely agree with the statement made by the French Ambassador 
at Washington. 

The following Exhibits with Le Paulle’s deposition inserted in 
this Statement of Evidence at request of Mr. Stanley: 
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202 Exhibits to Deposition of Pierre Le Paulle. 


J. B. C.—12/1/23. 


Pages 388—397. 

No. 39090. Equity. 

II. The Liquidation of Seized Properties. 

The Law of October 7th, 1919, Regarding the Liquidation of Prop¬ 
erties Being Subject to Measure of War Sequestration. ( Journ . 

Off., Oct. 8, 1919.) 

The Senate and the Chamber of Deputies have adopted. 

The President of the Republic proclaims the law, the text of which 
is the following: 

Article One. 

The liquidation of properties, rights and interests of every kind 
which are or will be subject to measure of war sequestration is being 
authorized by the order of the president of the special tribunal of 
sequestration, beginning with the day of coming into force of the 
peace Treaty, concluding the war between France and the coun¬ 
ties whose peoples resorted to it and on account of whom the measure 
of sequestration is made instrumental. The order authorizing the 
liquidation has been rendered upon the request of the public prose¬ 
cutor, pursuant to the decision of the consulting commission estab¬ 
lished by means of the following article and upon the condition 
provided by the said article. 


Article 2. 

The order authorizing the liquidation is specifying the powers of 
the liquidator; it determines the condition upon which this action 
should be effected. If the evaluation of the properties according 
to the inventory should produce a rough asset equal to or over 100,000 
francs, the condition of its liquidation should be set only after the 
decision of a consulting commission, established for that purpose 
under the authority of the keeper of seals and the arrangement of a 
minimum price of sale. 

After fifteen days following the order of the president, the State 
may claim pre-emption at a minimum price set by the commission. 

The administration of the Domains which will exercise the 
203 right of pre-emption for the account of the State shall have 
the power of retrocession, amicably and without charges, to 
departments, communes and other public institutions, of properties 
which it acquired. 
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If the State should reserve neither for its own use, the properties 
in question nor retrocede them amicably to departments, communes 
or other public institutions, the said properties should be sold at 
auctions on conditions ruling domain sales. 

Article 3. 

A decree rendered upon the motion of the keeper of seals shall 
determine all the proper measures assuring the execution of the 
present law. 

It should particularly settle the conditions of the organization 
and function of the consulting commission, which will be entrusted 
with the rendering of opinion regarding the special measures to be 
adopted by the administration or the proceeds from the liquidated 
properties and follow up the business of the liquidation. 

This commission will be composed of one senator and two repre¬ 
sentatives appointed by both Assemblies respectively, of a counsellor 
of civil affairs of the ministry of justice, of a counsellor general 
of the registry of domains, of a counsellor of the ministry of com¬ 
merce, of an inspector of finances and of two members representing 
the groups of employers and workers, selected by the ministry of 
commerce and the ministry of labor. 

It shall present annually a report on the business of liquida¬ 
tion which report should be addressed to the chief of State and to 
both Chambers. 

Article 4. 

The refugees to whom there were assigned for regular use the 
seized premises should remain there for six months from date of pro¬ 
mulgation of the present law. 

Article 5. 

The amounts deriving from liquidations should be turned 
204 over to the State because of the mortgage granted it by the 
peace treaties. 

Article 6. 

Accident sustained during liquidation by the French personnel 
of the seized establishments shall give a right to compensation. 

In case of disagreement as to the sum of compensation between the 
administrators or liquidators and the claimants, the special tribunal 
of liquidation should decide in the last resort according to the 
memoirs. 


Article 7. 

The liquidation being concluded, the administrators-sequestrators 
should be given a receipt and discharged from their functions by the 
decision of the civil tribunal, assembled in the chamber of the coun¬ 
cil, with the understanding of the public prosecutor. 
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Article 8. 

The charges of the Treasury imputed to the credits, and the legal 
expenses and expenses of sequestration added to the account of 
properties of the Alsatians and Lorrainians of French origin, should 
be excepted from all regular and requisite outlays connected with 
the management of the properties sequestered. 

Article 9. 

The present law shall be applicable to properties, rights and in¬ 
terests as indicated in article on-, existing in France, Algeria and in 
the colonies of the protectorate. 

The present law has been considered and adopted by the Senat 
and by the Chamber of Deputies, and shall be executed as the law 
of the State. 

205 Decree of October 23rd, 1919, Regarding the Application of 

the Law of October 7th, on Liquidation of Seized Proper¬ 
ties. (Journ. Off., Oct. 30, 1919.) 

Report for the President of the Republic of France. 

Mr. President : Paris, October 23, 1919. 

The law of October 7th, 1919, regarding the liquidation of seized 
properties provides, for the regulation of means of execution, a decree 
rendered upon my proposition. 

The principles laid down in the law are defining precisely the regu¬ 
lation requiring that: 

By subordinating the power of liquidation to the enforcement of 
the treaties, and entrusting the power of decision to judicial author¬ 
ity, as well as rendering to the judge the means of information and 
of special advice, the legislator distinctly indicated the character of 
the activity which he authorized ; those being the measures for the 
application of dispositions of the peace treaty, measures influencing 
the various interests and therefore including exceptional guarantees, 
the highest of which is the exclusive attribution of competence to 
judicial authority. 

Summing up those indications, I am estimating that the regula¬ 
tion provided by the law admits not only the organization of a con¬ 
sulting commission on war sequestrations as well as on the essential 
rules of the method of procedure, but also certain precepts having as 
the double object the maintenance within the legal limits the eventual 
initiatives of the executive factors in securing the seizure and giving 
consideration to all legitimate interests in the cause. 

It appears to me that the liquidations, laid down in the treaties as 
a necessary procedure of redemption being inevitably imposed upon 
the nations whose responsibility material as well as moral is 

206 beyond limit, should be regulated and conducted within the 
bounds of responsibilities of which they are the consequence 

and of compensations of which they are the means. 
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Should those considerations meet with your high approval, I would 
ask you to please sign the project of the following decree. 

Please accept, Mr. President, the homage of my respectful affection. 
The Keeper of Seals, the Minister of Justice: 

LOUIS NAIL. 

Tr. smw-w. 

207 The President of the Republic of France Concerning the Re¬ 
port of the Keeper of Seals, the Minister of Justice. 

Seen- the law of October 7th, 1919, regarding the liquidation of 
properties being subject to measure of war sequestration, and espe¬ 
cially article 3 of the said law. 


Decree. 

Article One. 

The consulting commission on war sequestrations, established by 
means of article 2 of the law of October 7th, 1919, shall be placed 
under the authority of the Keeper of Seals. Its seat shall be in Paris. 

The members of the said commission, the personnel of which has 
been determined by article 3 of the law of October 7th, 1919, shall 
be named according to the resolution of the Keeper of Seals. 

The counsellor of civil affairs and of the seal shall take the place 
of the president during the absence of the latter. 

The commission shall be provided with a permanent secretary’s 
office, the function of which shall be secured under the authority of 
the counsellor of civil affairs, the chief of the bureau of sequestrations 
at the Ministry of justice and the director of the Office of Properties 
and private interests at the Ministry of Foreign Affairs. 

The commission may secure the assistance of one or several tech¬ 
nicians who shall be especially assigned to each function. They shall 
participate in consultations, in the activities of the commission report¬ 
ing upon the action to which they may be designated. 

Article 2. 

The commission taking charge of the business as provided by 
article 2 of the law of October 7th, 1919, shall issue information at 
the occasion of a liquidation, the particular conditions to which ac¬ 
tion will be subordinated, consider the guarantees required from the 
purchasers, from the point of view of nationality as well as solvency 
and professional capacity. It shall arrange at the same time, 
208 for the properties on sale, and the minimum price of sale. 

It shall prepare, according to category of the properties, a 
statement as to clauses and general conditions applying to the liqui¬ 
dation taking place. 

It shall issue, in addition to this, information on the entire object 
being seized by the Minister of Justice regarding the administration 
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or the proceeds from the properties the liquidation of which has 
been ordered as well as upon the procedure of the liquidation. 

It shall proceed with all expedient investigations, either by itself, 
or by delegating for that purpose one of its members or a technician 
specially assigned in each case. 


Art. 3. 

During the month following the publication of the present decree, 
there shall be booked, for each affair, under the supervision of the 
public prosecutor, and centralized with the Ministry of Justice, the 
balance sheet or in its stead a detailed statement or estimate on the 
situation of all the properties, rights and interests placed under 
sequestration, be it by a special order, individual or collective—or 
through a decision rendered by application of article 2 of the law 
of January 22nd, 1916 and article 6 of the decree of February 28th, 
1916, or by a general order. 

All seizures ordered after the publication of the present decree 
shall be subject to the same measure, within fifteen days, following 
the order of sequestration. 


Art. 4 

The request of the public prosecutor, informing the president of 
the liquidation, shall be published, in abstract form, in the Journal 
Officiel, under special headline and in a periodical with legal ad¬ 
vertisements, as to the place of sequestration as well as to the location 
of the properties. (1) 

The abstract shall mention the owner of the properties, the 
rights and interests stated in the request, the nature and state of 
the said properties and the executive authority to whom the 
209 request was submitted. 

The order shall be executed no later than two months 
(2) after the publication provided in the first paragraph mentioned 
above. 

Prior to the day of issue of the order, the attorney of the Republic 
may, upon the advice of the consulting commission, modify his 
previous application and submit the request to the president of the 
civil tribunal for the withdrawal of the sequestration. 

Art. 5. 

Until the expiration of the postponement set by paragraph 3 of 
the preceding article, all persons interested, others than subjects of 
the Powers that were at war with France or corporations controlled 
by them, may intervene by means of reference before the president 
executing the request of the liquidation. The payment shall be 
made to the public prosecutor and to the sequestrator. 

(1) Compare decree of February 18, 1021, under p. 41S. 

(2) This postponement has been reduced to fifteen days by the decree of Sep¬ 
tember 17, 1920, Journ. off. of Sept. 22, 1920, page 13910. 
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The subject of the Powers that were at war with France, who pos¬ 
sessed that quality at the beginning of hostilities shall have no advan¬ 
tage in changing their nationality if, through the application of the 
peace treaties, they acquired the full right of nationality of an allied 
or associated Power, and if recognized as such, the said acquisition 
shall be definite and irrevocable. 

An exceptional claim may be admitted by the tribunal assembled 
in the chamber of the council of mediation, in the manner provided 
above, of the subjects of the Powers that were at war with France 
who were admitted to residence in France and remained there with¬ 
out interruption for the entire duration of hostilities and who justi¬ 
fied manifestly their affection for France. 

The postponement stated in paragraph one, mentioned above, hav¬ 
ing passed no intervention of any person or whatever nature it may 
be shall be admitted in regard to the measure of sequestration 
affecting the properties of which liquidation was requested, 

210 and the seizure resulting from the sequestration shall be defi¬ 
nite in disregard of the opposition of persons physical or moral 

in the sense of inheritors or claimants. 

Art, 6. 

Authorizing liquidation the president of the civil tribunal shall 
specify the commission of the liquidator and, giving attention to 
the nature of properties, determine the subsequent procedure. 

The business of liquidation shall be executed in the manner de¬ 
fined by the law of October 7th, 1919. In the absence of special 
stipulations of the said law, there shall be applied as a measure of 
execution regarding sales of real estate, the forms provided by ar¬ 
ticles 057 and following of the Code of civil procedure concerning 
sales of minor properties, and as the measure of execution regarding 
sales of commercial objects, the forms provided bv the law of March 
17th. 1919. 

In every instance only the liquidator shall proceed with the 
business of liquidation, and the president of the civil tribunal shall 
be informed of all the incidents regarding sales. 

The sales shall be made at public auctions in charge of the 
liquidator and the kind of auctions shall be such as those of sales of 
domain properties. 

The official report on sales prepared by the liquidator shall be 
deposited, together with the journal of proceeds in the records of the 
civil tribunal. 

The commission of the liquidator may be entrusted for discharge 
to the administrator-sequestrator. 

A technical agent may assist the liquidator or the administrator- 
sequestrator in the, pei formance of one or a series of transactions. 

In case of recall of the administrator-sequestrator he shall dis¬ 
continue without delay his activitv. relinquishing the seized proper¬ 
ties within a fortnight following his recall and submit to the presi¬ 
dent of the civil tribunal his detailed account of adminis- 

211 tration supported by vouchers. 
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The liquidator shall take action or sustain all procedures 
already commenced and provide all the decrees of custodianship, in 
the locality and in place of the recalled administrator-sequestrator. 

Art. 7. 

The order authorizing liquidation of properties placed under 
sequestration shall not be subject to any recourse whatever. 

An abstract stating the date of the decision, the nature and loca¬ 
tion of properties the liquidation of which has been ordered, as well 
as the name of the liquidator, shall be transmitted within twenty- 
four hours to the prefects and to the administrators of domains in 
the place of sequestration and the locality of the properties. 

Art. 8. 

The powers of the liquidator stated by the order of liquidation 
bearing all the privileges of the owner, may be modified by a sub¬ 
sequent order. 

Every transaction of the liquidator shall be authorized by the 
president of the civil tribunal, upon the advice of the Solicitor of 
the Republic. 

The liquidator shall perform his functions within the limits of his 
mandate, under the supervision of the judicial authority following 
the administrative rules of responsibility and supervision requisite 
to administrators-sequestrators. 

He shall deposit in Government trust the proceeds of the sales, in 
proportion of their realization, as w r ell as all the cashed-in proceeds 
or rents. 

He shall levy upon the funds thus deposited the amounts neces¬ 
sary for the settlement of the liability and for the expenses of the 
liquidation. (1) 

All levies shall be subject to authorization of the president of the 
civil tribunal. 

At any time during the liquidation, the public prosecutor 
212 may demand an account, with vouchers attached, of the state 
of the liquidation. 

Art. 9. 

There shall remain void and without effect, rendered in opposi¬ 
tion to the administrator-sequestrator or the liquidator, all opera¬ 
tions performed without the consent of the former or of the latter 
of those mandataries of justice, duly authorized for that purpose; 
operations involving distirbution, gratuitous or encumbered, total 
or partial, temporary or definite, or surrender of rights, affecting 
directly or indirectly, the properties under sequestration. 


(1) Compare decree of February IS, 1921, under p. 41S. 
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Art, 10. 

The running expenses of every nature connected with the admin¬ 
istration and liquidation of properties under sequestration, includ¬ 
ing occasions requiring action of the consulting commission, shall 
be levied on the assets of each sequestration. 

In the absence of disposable resources, there shall be provided an 
advancement to defray expenses necessary for the execution of the 
mandate of the administrator-sequestrator or the liquidator, on con¬ 
ditions defined for all proceedings in civil matters, by article 128 
of the decree of June 18, 1811. 

There shall be considered as necessary expenses for the execution 
of the mandate of the administrator-sequestrator or the liquidator 
the cost of procedure and the material expenses justifying the ad¬ 
ministration or liquidation. 

The said advancements shall be expressly authorized by an order 
of the president of the civil tribunal determining the amount of ex¬ 
penses, after having ascertained the impossibility of their clearance 
been use of shortage of resources at disposal or such in the course of 
realization. 

Advancements recognized as irretrievable shall be added to credits 
for legal expenses, according to special appropriation for account 
provided for the administrator-sequestrator or the liquidator, 
218 by virtue of the decision of the Keeper of seals. 

There also shall be added to the credits for legal expenses, 
in accordance with the resolution on the withdrawal, the sequestra¬ 
tion expenses connected with the properties of the Alsatians and Lor- 
rainians of French origin, with the exception of all such as expedi¬ 
ent or necessary for the administration of the seized properties. 

Within a month following the present decree, the solicitor of the 
Republic shall proceed with the examination of accounts of the 
administrator-sequestrator, restrained, due to the withdrawal ordered 
for the benefit of the Alsatian and Lorrainians of French origin. He 
shall determine, from among the charges satisfied by means of the 
seized assets, the reimbursement which shall be effected to the 
advantage of the beneficiary of the withdrawal. 

Upon the request of the Solicitor of the Republic, endorsed by the 
Attorney General, the President shall retain, on the basis of the 
statement and in the manner provided by article 3 of the order of 
November 28, 1838, the amount of costs to be restituted to the 
claimants. 


Art, 11. 

The expenses and fees of the administrator-sequestrator or the 
liquidator shall be assessed, with the endorsement of the public 
prosecutor, by the president of the civil tribunal. 

Their fees shall be determined according to importance of the 
properties left in their charge and accomplishments effected by 
them. 
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Art. 12. 

With the conclusion of the administration, the mandatory of jus¬ 
tice shall submit, together with the report, detailed and substan¬ 
tiated accounts of his activities in conformity with the civil tribunal 
assembled in the chamber of the council, which shall pass upon 
according to the report of a judge entrusted with it, and in the 
presence of the public prosecutor. 

214 Prior to any request subject to approval, the attorney gen¬ 
eral together with the public prosecutor, shall address in con¬ 
nection with the operations effected a report to the keeper of seals, 
who may invite the opinion of the consulting commission, on the 
administration of the liquidator as well as on the operation of the 
liquidation. 

Art. 13. 

Complaints concerning the management of the administrators- 
sequestrators shall not be admitted and action relating thereto shall 
take place only before the tribunal in the locality of the sequestra¬ 
tion and only through proceedings of the public prosecutor. 

Art. 14. 

In case where the administration of domains, acting for the ac¬ 
count of the State, intends to exercise the right of pre-emption pro¬ 
vided by article 2 of the law of October 7th, 1919, the director of the 
domains in the place of sequestration or in the locality of the prop¬ 
erties, shall inform of his decision the solicitor of the Republic of 
the place of sequestration and of the liquidator. This announce¬ 
ment shall be made by registered letter with acknowledgment of 
receipt. 

The action of the right of pre-emption shall be concluded, in 
regard to properties which it affected, in the proceedings of the 
liquidation, and their relinquishment by the liquidator to the ac¬ 
count of those taking possession of the said properties for the ad¬ 
ministration of the domains. This taking of possession shall be 
verified by an official report, made out in three originals and signed 
by the director of domains and by the liquidator. One of the 
originals shall be deposited in the archives of the administration of 
the domains; the second shall be retained by the liquidator, and the 
third shall be deposited in the record of the civil tribunal in the 
place of sequestration. 

The postponement of the option allowed by article 2 of the law 
of October 7th, 1919 having expired, the liquidator shall proceed 
with the sale of the properties on conditions stated by the 

215 order, also provided by article 6 mentioned above. 
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Art. 15. 

The Keeper of seals, the Minister of justice, shall be entrusted 
with the execution of the present decree the conditions of application 
of which will be determined by a decree. 

Given in Paris, October 23rd 1919. 

R. POINCARE. 

For the President of the Republic: 

The Keeper of seals, the Minister of Justice: 

LOUIS NAIL. 

Tr. smw. 

216 Pages 398-399. 

Circular of the Keeper of Seals, the Minister of Justice, the Attorney 

Generals, in Connection with the Reports of the Office of Properties 

and Private Interests and of the Prosecutors. 

Paris, June 24, 1920. 

Applying the law of March 10th, last, the office of properties and 
private interests, at 146 Avenue Malakoff in Paris (16th arr.) is 
performing the function of the French Office of verification and 
compensation, and as such it commenced business June the 15th. 
This attitude has, in regard to the administration of the Seizures, 
the consequences which I brought forth jn my circular of March 3rd 
last and to which I especially would like to call your attention. 

The office of compensation is, as I wish to recall, designated to 
secure the settlement of per-war debts and credits between French¬ 
men and Germans residing within their national territory. 

The competence of the offices of compensation is determined by 
the residence of the French and German creditors and debtors at the 
date of coming into force of the treaty. Following section iii part 
X of the Treaty of Versailles, the settlement of accounts of assets 
and liabilities of Germans is incumbent to the office of compensation 
and applicable to all Germans having resided in Germany at the 
date of January 10th, 1920. 

However, sight should not be lost of the fact that section IV of 
the same part of the said diplomatic instrument providing for the 
liquidation of the properties, rights and interests of Germans in 
France, is referring such in order to determine the proper rules of 
such action, to internal law. 

The French law of October 7th 1919 amended by the decree of 
the 23rd of the'same month established a special system of liquida¬ 
tion applicable to seized German properties the application of which 
is, by judicial authority, limiting and modifying the competence of 
the office of compensation in matters of recovery of credits 

217 due to Germans and payment of debts contracted by Ger¬ 
mans if concerned Germans possessing properties in France, 

subject to seizure and liquidation. 
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The circular of March 3rd last contains, on the subject of recovery 
of credits and the payment of debts, specified rules to which I shall 
refer. 

Enunciating them I wish to indicate that I shall complete them 
so that they would assure the functioning of the office of compen¬ 
sation. 

The following is the object of the present instruction: 

Tr. smw-w. 

i 

218 Traite de Paix, etc. Pages 402-405. 

II. The Payment of Debts. 

The definition of rules according to which payment of debts of 
German subjects be fulfilled, admits the determination of conditions 
within which there may be applied, either combined or excluded, the 
laws of October 7th, 1919 and of March 10, 1920. 

The problem is more intricate as to the settlement of the lia¬ 
bility than that of recovery of credits; in fact, in the case of the 
latter, the principle of territoriality of the deposits in custody in the 
allied countries, the seized German properties, as laid down in 
article 2976) of the Treaty, averts every possibility of controversy 
as to the instrumentality of the right of apprehension of said credits 
by the French government. I have not explained it therefore in 
the first part of this circular, except the question of the method. 

If it be, to the contrary, the question of expenses encumbering 
the seized properties for liquidation, the delicate question of re¬ 
sponsibility of the debtor be established and its solution should rule 
manifestly the entire auditing mechanism of the liability. 

The responsibility of the German debtor follows the latter and 
one may contest only ones own credits maintaining all the rights 
against him. The application of those rights admits, however, in 
certain cases, particular modalities ensuing precisely from the Treaty 
and from legislation regarding seizures. 

Thus, as has been explained in the circular of March 3rd we must 
lay down in principle, that the creditors of a German have to find 
out where he resides. The working of the system of compensation 
confirms this rule, as we have seen it, and it is the residence of the 
Frenchmen or the Germans, at the date of coming into force of the 
Treaty, that determines the competence of the Offices. 

The institution of the Offices of compensation has therefore the 
effect, in this respect, but of creating obstacles to direct prosecution 
by the creditors. 

219 It follows therefrom that there are only burdened with 
liability the interests belonging to Germans residing in 

France at the date of January 19th, 1920. This is the case, par¬ 
ticularly, with the seized Joint Stock Companies having their head 
office in France. Regarding their branches or agencies we consider 
as their residence the country where the head office of the Company 
is established. 


128 
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Concerning (lie Corporations of limited liabilities, when the re¬ 
sponsible individual is answerable in the locality of liis firm, the 
German partner residing outside of France held responsible in 
connection with his properties and may be investigated as to his 
title where he may be residing. 

On the other hand—and 1 am # referring for more details to the 
circular of March 3rd, 1920—th*e seizures of interests belong to 
Germans not residing in France at the date of January 10, 1920 
are not liable to any charge. 

The creditors who would proceed advantageously against their 
German debtors in their place of residence or those residing in 
Germany should address themselves to the Office of compensation. 

The application of this rule appears to me as not causing any 
difficulty when it concerns the active elements seized in France, 
and belonging to Germans settled for instance in Germany; such as 
merchandise, claims, deposits of every kind, agencies, branches, etc. 
In these different suppositions the liquidators would not have to 
follow any regulations. 

However, thaf are two instances in which the rule, which we are 
going to recall, should not be applied unconditionally. 

In the first case there are the seizures applying to aggregate in¬ 
terests belonging to Germans who owned their so-called establish¬ 
ments in France, before the war. Those German subjects have, gen¬ 
erally, left the territory of the Republic at the beginning of the 
hostilities. They settled outside of France and it is this new place 
of their establishment which the creditors should have scrupu-ously 
recorded. 

220 It is not in the least true that we are not considering here 
a settlement of a pre-war liability. That is to say, the posi¬ 
tion of the creditors the minute they arrived at agreement with 
their debtor creating legitimately the state of elements known at 
that time to his interest, in which they see the security of his en¬ 
gagements. 

It is to the advantage of the creditors, the French, allied or 
neutrals, that the texts concerning war seizures and their liquida¬ 
tion have foreseen the possibilities of settlement. 

The liquidation of properties of that nature, as regulared by the 
law of October 7th, 1919 and by the decree of the 2oth of the same 
month, shall therefore pursue payment of the liability duly estab¬ 
lished, in view of the stern justifications upon which I need not 
dwell. 1 am restricting myself in recalling to you that the ad¬ 
ministrators—sequestrators as well as the liquidators may, if con¬ 
sidered opportune, request the necessary documents by virtue of 
paragraph 10 of the amendment to section IV of part X of the 
Treaty, verifying the claim in their possession and addressing them¬ 
selves regarding this object directly to the Office of compensation. 

If the payment of the liability is, as stated before, to be pursued, 
it will be indispensable to assert simultaneously the combination of 
the laws of October 7th, 1919 and of March 10th, 1920; the regu¬ 
lations executed by the mandatory of justice in conformity with 
the law of liquidation should be of definite character. But, by 
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virtue of its proper rules (without which neither the judicial author¬ 
ity nor its auxiliaries may preoccupy themselves otherwise except 
with furnishing useful information) the Office of compensation 
will establish, in the name of the Germans concerned, a liability 
account, to be entirely separated and independent of that retained 
by the liquidator under the supervisioh of the Prosecutors and the 
President of the civil tribunal. 

The liquidators should therefore furnish the Office of compensa¬ 
tion only with a statement of debts receipted by them, and 
2*21 made out according to a model subsequently furnished to 
them, stating as clearly as possible the detail of operations 
effected. 

I especially must mention a consequence of importance deriving 
from the combination of the laws of October 7th, 1919 and of March 
10th, 1920 obtruding upon this special subject. 

The payment of debts secured by the liquidator will benefit all 
the creditors, French, allied or neutral, whose claims will be verified. 
Very often the assets seized may not be absorbed by settlements—those 
executed. It also may be proved in the meanwhile that the seizures 
are deficient. In such case the Competence of the Office of com¬ 
pensation will be of avail; we must not lose sight of the fact that if 
the German debtor is residing in Germany, the French creditor re¬ 
siding in France may appeal to the Office of compensation. In 
practice the liquidator will secure the partition of the asset among 
those entitled to it, dividing the amount pro rate of their credit. 
For the balance to be distributed the French creditors residing in 
France will apply to the Office of compensation. The creditors, 
allied or neutrals and the French should pursue the recovery of the 
object of their credit with all the means of the laws. 

The liquidators should prepare a statement, according to a special 
model for deficient sequestrations. 

The second instance in which the rule of referring the creditors 
to the debtors not residing in France cannot be applied uncon¬ 
ditionally is that of seizures applied to properties with peculiar 
encumbrances (mortgages, salaries, pledges * * *). The priv¬ 

ileged creditors are, beyond doubt, disqualified on conditions and 
limits adequately explained in my circular of February 11th last. 
They are not in the least favored by the right of preference to the 
proceed from the liquidation of the properties concerned. 

In a case where the liquidator should pursue the recovery of a 
debt of a Frenchman, due to German seizure, solicited by the Office 
of compensation for the payment of a credit in Germany, the 
222 liquidator could after obtaining advice from the Office defer 
such recovery until the question of either its recovery or the 
credits of the Frenchman with his German debtors would be settled 
(compare on this subject the instruction A the Office of properties 
and private interests, which appeared in the “Journal Officiel” of 
June 1, 1920). 

I am perfectly aware of the intricate character of the collecting 
operations and especially of the settlement which the liquidators 

9—4137a 
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must secure following the rules which I specified. It will be nec¬ 
essary for your substitutes to follow them closely and consult them 
assiduously. 

LHOPITEAU. 

Tr. smw-w. 

» 

223 Deposition of Rene Pellerin. 

Taken under a Commission, issued out of the Supreme Court of 
the District of Columbia on behalf of the Plaintiffs, upon written in¬ 
terrogatories attached thereto by A. M. Thackera, Commissioner, at 
the offices of the United States Consul General in the City of Paris, 
France, on the 25th day of September, 1923, and duly certified by 
the Consul General on the 12th dav of October, 1923. 

My name is Rene Pellerin. 

I am an Attorney-at-Law at the Civil Tribunal of the Seine; three 
Place St. Michel, Paris. I am a citizen of France since my birth, 
that is to say for forty years; born the twentieth of February, one 
thousand eight hundred and eighty-four, at Bourges, department of 
Cher, France. 

I was educated at Bourges in a religious public school, until eight- 
teen hundred and ninety-seven. After that, I studied law at the 
Faculty of Law of Paris. 

I am an “avoue” (attorney-at-law) at the Civil Tribunal 

224 of the Seine. Appointed to this post by a decree of the Presi¬ 
dent of the Republic, I have the privilege of representing 

litigants before the court at which I am .accredited. 1 have been ex¬ 
ercising this profession since the twentieth of September, one thou¬ 
sand nine hundred and twenty. 

No, I am not the author of any legal work or treatise. I am a 
doctor of law of the Paris Faculty. 

Yes, I have studied the laws with respect to alien property in 
France whenever clients who were creditors of aliens, requested me to 
take proceedings to obtain the payment of sums owning to them. 

Q. (9). What constitutes the law of France upon the subject of 
non-enemy alien allies or associates rights to proceed in the collection 
of judgments of French courts in their favor or other claims out of 
sequestrated enemy property in the possession of the French Govern¬ 
ment or its officials—is it in the form of Administrative decrees? 
Explain as fully as possible. A. There is no law governing the situ¬ 
ation of foreign creditors of enemy subjects. There are decrees es¬ 
tablishing trade prohibition. As a consequence thereof, the courts se¬ 
questrated enemy property during the war, both in order to safe¬ 
guard such property and in order to constitute an economic lien. 
The peace treaty authorized the liquidation of such sequestrated 
property. Such liquidation was effected by virtue of the law of Oc¬ 
tober seventh, one thousand nine hundred and nineteen and of the 
decree of twenty-third October, one thousand nine hundred and nine¬ 
teen. Moreover, circulars of the Minister of Justice ruled the details 
of application of same. 
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As to the nature and force of an administrative decree, as 
225 distinguished from an act of the Legislative Body in France, 
a law established a right or an obligation; a decree can only 
be the interpretation of a law. 

Q. (11). Where laws, or Administrative Decrees or other regula¬ 
tions are made in France affecting the rights of American citizens to 
proceed in France with the collection of judgments of French Courts 
recovered in their favor, or other claims out of the sequestrated prop¬ 
erty of enemy debtors, are such decrees or regulations affecting such 
alien allies regarded as of a diplomatic or semi-diplomatic nature and 
where involving reciprocal rights of the citizens of such countries in 
the Courts or tribunal of either, as partaking of the character of 
trea-ies? And if so, are they formally communicated to the affected 
Governments, and through what channels? A. There exist no spe¬ 
cial laws governing this special case. But circulars of the Ministry of 
Justice have specified that any individual, whether French, ally or 
neutral, could be paid from enemy property—provided of course, 
that his debt had been duly established. Up to the present, civil law 
has always been applied to French, allied or neutral creditors, unless 
reciprocity was guaranteed. Apart from civil law, the question has 
been specially regulated as regards England and Belgium. In fact, 
all allied or neutral foreigners are treated in France exactly like 
French citizens. 

Q. (12). Are the rights of American citizens to proceed in Courts 
of France to collect judgments recovered in such courts out of se¬ 
questrated enemy property of their judgment debtors, and the cor¬ 
responding rights of French citizens to proceed in the American 
Courts in like cases, the subject of any existing treaties between 
France and the United States, and if so, what treaty or treaties? And 
are they affected in any way by the Treaty of Versailles? A. 
22G No. I know of no treaty governing this question. No, I do 
not think the reciprocal rights of American and French citi¬ 
zens are affected by the Treaty of Versailles. 

Q. (13). I call your attention to the printed copy of Section 9 of 
the American Trading with the Enemy Act, as amended June 5th, 
1920, procured from the Attorney General's Office, and hereto an¬ 
nexed, and marked “A” and ask you to read the same, and particu¬ 
larly sub-division ( e ) thereof, introduced into the original act by the 
said amendment, which states that “No money or other property shall 
be returned nor any debt allowed under this section to any person 
who is a citizen or subject of any nation which was associated with 
the United States in the War, unless such nation in like case extends 
reciprocal rights to citizens of the United States:” and assume the 
case of an American citizen who recovered a decree or judgment in a 
French court prior to March 22nd, 1915, upon a claim existing prior 
to the declaration of war between France and Germany and Austria 
and their allies in 1914, against an executrix in France of an estate 
being administered by the French Court or tribunal rendering such 
decree, finding a large deficiency in the executrix account, and sur¬ 
charging her account, and decreeing judgment against her for the 
amount of such deficiency in favor of the beneficiaries of the estate, in 
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such a case would France extend the right to the American judgment- 
creditor to pursue his remedies in France against the property of the 
judgment-debtor whose property in France had been sequestrated as 
enemy property by the French Government (as her property in 
America had, by the American Alien Property Custodian) for the 
satisfaction of his French judgment, in the hands or under the con¬ 
trol of the French Government or its officials having posses- 

227 sion of the same'; and generally does the French Government 
extend and accord the same rights to American citizens in 

France to pursue their remedies under the laws of France as against 
sequestrated enemy property, as are accorded to French citizens 
against sequestrated property in like cases by the American Trading 
with the Enemy Act. A. The rights of American citizens in France 
are exactly similar to those of French citizens. The “Office des Biens 
et Interets Prives” (Private Interest and Property Bureau) which 
has now succeeded the Sequestrator and pays all the liabilities of 
owners of sequestrated property, pays allied and neutral foreigners 
as well as French citizens, provided the applicant’s claim is duly es¬ 
tablished. In no case has a refusal been made, on a question of prin¬ 
ciple, to effect payment to an American citizen of a claim against an 
enemy subject whose property had been sequestrated in France. 

Q. (14). Is the reciprocity referred to in subdivision (e) of the 
Amended American Trading with the Enemy Act understood by 
France and in an international sense, as granting the same rights 
to American citizens in France, as against sequestrated enemy prop¬ 
erty, as are accorded to French citizens in the United States, in a 
similar case against sequestrated property by the American Cus¬ 
todian under the provisions of the American Trading with the 
Enemy Act, Section 9? A. An American law cannot be sonsidered 
in France as being of an international character, but the French 
civil law grants equal rights to American and French citizens. 

Q. (15). Assuming that a citizen of the United States on or before 
March 22nd, 1915, had secured a judgment of a French Court 
against a citizen of Germany residing in Germany or Austria at the 
time of the war for a misappropriation of the funds of an estate of 
which such German citizen was the executor or executrix, 

228 and awarding a judgment against her or him for the amount 
of such misappropriation; and assuming still further that 

property of the said German was seized by the French Government 
after the outbreak of the war and is now held bv the French Gov- 

^ c/ 

ernment, could the aforesaid citizen of the United States under the 
laws of France, make application to the French Government or any 
officer thereof, or to any court in France and secure payment to 
him or her out of said property of the German in the possession of 
the French Government of the debt owing to him by reason of 
the aforesaid judgment? A. In the particular case referred to in 
the question, the claim of an American citizen would certainly be 
admitted and paid by the “Office des Biens et Interets Prives” en¬ 
trusted with the liquidation of German property. 

Q. (16). Have the laws, decrees or circulars enacted, made and 
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published by the Government of France in respect to sequestrated 
property been framed with a view to protecting the material in¬ 
terests of American citizens or any other allied or associated powers 
as well as of Frenchmen? Explain what is the general purpose of 
these laws and decrees with respect to the rights of persons in or 
against sequestrated property as interpreted and applied by the 
French Government and Courts. A. The purpose of the sequestra¬ 
tion was not to protect French interests but above all to administer 
during the war period and during such time as no enemy subject 
could reside in France, property which might have been lost if it 
had not been managed and administered. As enemy subjects were 
unable at that time to administer their property, at the beginning 
of the war the French Government merely provided for the admin¬ 
istration of the property of absent enemy subjects without re- 

229 gard to the protection of creditors, whatever their nationality 
might be. 

Q. (17). Is the ability of France as an independent sovereignty, 
to accord reciprocal rights to American citizens corresponding to 
the rights accorded the subjects of nations associated with the United 
States in the prosecution of the late war, by the provisions of the 
American Trading with the Enemy Act, Section 9, in any way re¬ 
stricted by the Treaty of Versailles, for the reason that the United 
States is not a party to said Treaty, or otherwise? A. There is no 
restriction in the Treaty of Versailles. 

Q. (18). Has the French Government by any decrees, laws or 
circulars attempted to exclude American citizens from pursuing 
rights acquired by them under French judgments against enemy 
judgment-debtors and their sequestrated property in the hands of 
the French Government? A. No, there exists no law in France 
preventing American citizens from pursuing their rights before the 
French courts against enemy debtors whose property is sequestrated 
in France, provided the claim concerns such property. 

Q. (19). Assume that an American citizen had recovered a money 
judgment in the courts of France in 1915 against a citizen of Ger¬ 
many, upon a claim arising prior to the declaration of war between 
France and Germany and Austria and their allies and which judg¬ 
ment was enforeible against the property of the judgment-debtor, 
until thereafter seized as enemy property by the Government of 
France, or its duly authorized official; Will you state if there is any 
French law in any form of enactment that would authorize or tol¬ 
erate the surrender of such property by the Government official hav¬ 
ing the custody of the same out of the jurisdiction of the French 
courts to the judgment debtor in placing it beyond the reach 

230 of the American judgment-creditor, who was pursuing it in 
satisfaction of his judgment, with due notice to the French 

Government. A. No, I know of no law authorizing the French 
Government to place such property beyond the reach of the creditor 
who was entitled to attach such property. 

Q. (20), I call vour attention to what purports to be a cony of a 
communication addressed to the American Secretary of State, at 
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Washington, dated December 11, 1922, by the French Ambassador to 
the United States, on file in the American Department of State, 
which is in the words and figurs following, to wit: 

“Embassy of the French Republic to the United States. 

Washington, December 11, 1922. 

(Here follows the communication referred to which is set forth 
at anti page —, folio —.) 

And ask vou to assume that' such communication was so addressed 
and received, and so assuming, what the legal effect of such a com¬ 
munication would be as to its formal and authoritative expression 
of the action of the French Government in according reciprocal 
right to citizens of the United States as therein referred to. A. Before 
the existence of this American law the case of reciprocity had not 
been considered by us, as all allied or neutral foreigners were treated 
in the same way as if they had been French. There cannot be 
found a single case of refusal on the part of the “Office des Bicns 
et Tnterets Prives” of France, to effect payment to an American citi¬ 
zen, out of the proceeds of sequestrated property, of a duly estab¬ 
lished claim. 

Q. (21). Will you state anything further that occurs to you which 
will throw light upon any of the questions propounded to you in 
any of the foregoing interrogatories, and which will amplify 
231 your answers thereto, and which will be of any benefit to 
either of the parties thereto, or be material to the subject of 
this examination? If yes, set forth the same fully and at large. 
A. I have not been able to find in collections of French court de¬ 
cisions, any decision refusing, for a question of principle, the pos¬ 
sibility for an American citizen creditor of a foreigner, to obtain 
payment out of the proceeds of sequestrated property. If the ques¬ 
tion has never been submitted to the French courts, it is because the 
“Office des Biens et Interets Prives” has.always paid the claims of 
American citizens, as those of French citizens, out of the proceeds 
of sequestrated property, without any difficulties being raised. Fur¬ 
ther. two circulars of the Minister of Justice to the Attornevs-Gen- 

. b/ 

eral of the Courts of Appeals, bearing date the third of March one 
thousand nine hundred and twenty and the twenty-fourth of June 
one thousand nine hundred and twenty-one, provide that the settle¬ 
ment of liabilities must be effected by the liquidator of the seques¬ 
trated property in the widest possible spirit. The first circular (page 
sixteen) states that “the settlement of liabilities shall be effected 
by the liquidators after full proof has been made of the rights of 
each creditor, whether of French, allied or neutral nationality.” 
No restriction is made in regard to an American creditor. Likewise, 
the circular of June twenty-fourth one thousand nine hundred and 
twenty-one, states that “It is for the benefit of French, allied or 
neutral creditors that the texts relating to war sequestrations and to 
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the liquidation of the same, have provided for posibilities of settle¬ 
ment.” 

End of deposition. 

Note. —The terms “American Government” and “American citi¬ 
zen” or “Citizens,” as used in the foregoing interrogatories, are 

232 to be understood as referring to the Government and Citizens 
of the United States of America. 

R. PELLERIN. 

F. FRIKART, 

Interpreter. 

A. M. THACKARA, 

Commissioner. 

(Seal of American Consulate General.) 

(The printed copy of Section 9 of the American Trading with the 
Enemy Act, marked “A,” and annexed to the foregoing deposition, 
entitled “An Act To Amend Section 9 of an Act entitled ‘An Act to 
define, regulate, and punish trading with the enemy, and for othe** 
purposes,’ approved October 6, 1917, as amended, on June 5, 1920. 
was omitted in the copying of the foregoing deposition.”) 

United States Consulate General, 

City of Paris, Republic of France, ss: 

Certificate follows, concluding: 

Witness my hand and seal this 12th dav of October A. D. 1923. 
[seal.1 A. M. THACKARA, 

Commissioner, Consul-General of the United 

States of America at Paris (France). 

Trial Resumed December 1st, 1923. 

Mr. Hayes: Tf your Honor, please, there is one question here that, 
before proceeding with the argument, I want to have an understand¬ 
ing about. T called the other day for the receipt which the Alien 
Property Custodian gave to the Farmers Loan and Trust Company 
at the time they sequestered this property. Mr. Geller had it over 
here, brought it over two or- three times, and Mr. Stanley called 

233 attention to the fact that the Custodian had admitted that the 
property had been sequestered. So it went at that. T have 

written and asked Mr. Geller if he would produce the receipt here, 
and Mr. Stanley had it here, and I understand there is no dispute 
about that, Mr. Stanley, is not that the way? I want to put that in 
to identify this particular property that has been sgcuestered. 

(Discussion.) 

The Court: I take it that anything that is in the files of the Alien 
Property Custodian might be considered as being in the case— any¬ 
thing relating to the seizure? 
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Mr. Stanley (producing paper): Here is a statement of the prop¬ 
erty of Countess James, made out by the Custodian’s accountants. It 
is a mere copy, as of January. 1st, 1921. That has not been materially 
altered since, except perhaps as to administration fees or something 
of that sort. I am quite willing that this statement here be put in 
the record. If I had got this notice sooner—I have not got it at all, 
as a matter of fact—I should have been glad to have brought that 
down. 

The Court: Is that what you wanted, Mr. Hayes? 

Mr. Hayes: Yes, sir. I think that is all. 

(Document referred to was thereupon marked by the reporter 
“Plaintiffs’ Exhibit No. 12.”) 

(During the hearing of the above entitled cause, and after argu¬ 
ment heard by the Court, the following proceedings were had:) 


The Court: I will get Judge Hoehling’s opinion. It is out of 
respect I am doing it, because I have little doubt that he will say 
if there is a Court of Appeals case controlling it, that is different. 

Mr. Hayes: We may not be present. Will you ask Judge 
234 Hoehling if he has examined the Mexicano Bank case? 

The Court: No, indeed. 

Mr. Hayes: If the case is distinguishable on the fact, then it is not 
overruled. 


The Court: I have no hesitancy taking a case that he never had. 
If he had passed on it, I would follow him. But he never decided it. 

Mr. Hayes: Would you hold now in this case that the decision in 
the Mexicano Bank case overruled Judge Hoehling? 

The Court: No; because I don’t know what he decided. I say 
it controls this case. 

Mr. Hayes: So is this in the record in this case, or do I have to 
offer it, the motion and the decision? 

The Court: That is in the record. 

Mr. Hayes: That will show what was decided. 

The Court: That is in the record. 


Mr. Hayes: May I ask this: Does your Honor make it a practice 
of the court to make findings? Do you want us to hand up requests 


The Court: No; I think the practice ought to be that way, to make 
some finding, but that has never been the practice in the District. 
I will make a finding now. I see we have a reporter present how. I 
hold that the claim does not arise with reference to this money. I 
hold, as a matter of fact, that in a case of this kind there was no 
reciprocity, because as I read the testimony of the two French ex¬ 
perts, 1 believe it is the law of France, and they testify to it, that 
American citizens could not go to France now and establish—not 
file; anybody can file a claim—but could not go and establish a claim 
on these facts against the sequestered property in France. That is 
my view of it. I have read that testimony over twice. 

235 Mr. Hayes: Did you read Pellerin’s? 

The Court: Yes. He answered the two interrogatories— 
his answers to the 15th and 18th interrogatories gave me a little 
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doubt about the matter, but I went back and read the whole thing 
over again. The 15th question is the question that assumes “That a 
citizen of the United States on or before March 22nd, 1915, had 
secured a judgment of a French court against a citizen of Germany 
residing in Germany or Austria at the time of the war for a misap¬ 
propriation of funds of an estate of which such German citizen was 
an executor or an executrix, and awarding a judgment against her 
or him for the amount of such misappropriation; and assuming 
still further that property of the said German was seized by the 
French Government after the outbreak of the war and is now held by 
the French Government, could the aforesaid citizen of the United 
States, under the laws of France, make application to the French 
Government or any officer thereof, or to any court in France and 
secure judgment to him or her out of said property of the German 
in the possession of the French Government of the debt owing to him 
by reason of the aforesaid judgment?” 

And he says: “In the particular case referred to in the question, 
the claim of an American citizen would certainly be admitted and 
paid by the ‘Office des Biens et Interets Prives’ entrusted with the 
liquidation of German property.” 

Maybe to that extent there is a contradiction; but he does not point 
out in what one of those three exceptions, if you want to call them 
that, any such possession would — handled. 

And then in the 18th interrogatory, he is asked: 

“Has the French Government by any decrees, laws or circulars at¬ 
tempted to exclude Amercian citizens from pursuing rights ac¬ 
quired by them under French judgments against enemy judg- 
236 ment-debtors and their sequestrated property *in the hands 
of the French Government?” 

He says: “No, there exists no law in France preventing American 
citizens from pursuing their rights before the French courts against 
enemy debtors whose property is sequestrated in France, provided, 
the claim concerns such property.” 

Now, I take it that that shows that his fifteenth answer is to be 
taken in the same way that his other answers were,—“provided the 
claim concerned such property”. 

So, I find as a fact that while the law of France is that an allied 
—I suppose we have to call ourselves an “associated” power—while 
the citizen of an allied or neutral power has exactly the same rights 
in the French courts as a Frenchman has, to that extent there is 
reciprocity, I do not think there is any power in the French Court 
to let a French citizen recover under those circumstances. In other 
words, there isn’t any reciprocity as to the particular thing that we 
have under consideration here. Now, I think those are the onlv two 
points in the case. 

Mr. Stanley: Is that a ruling your Honor is making now? 

The Court: I am only indicating my views. And they will stand 
subject—well, I will let you know on Monday, I suppose, or Tues¬ 
day, that I have seen no reason to change my mind, and that what I 
now say stands as my decision of the case. And I will file a memo¬ 
randum to that effect, and you can settle the decree on that. 
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Mr. Stanley: May I ask your Honor this, please: Even if Justice 
Hoehling should say that he decided the point of law, and you follow 
it—he will not, I think—but if he does, then if you still retain 
your view of reciprocity, the bill must be dismissed nevertheless, 
because he averred it, and we denied it? 

237 The Court: Yes. 

Mr. Stanley: Now, I want this in the record- 

Mr. Hayes (interrupting): I object. The case is now closed. 

The Court: It was closed, and now it is open. Go ahead. 

Mr. Stanley: In the statement of account—I am explaining a 
custom—when a claim is filed with the Custodian and is sent to the 
Department of Justice, they send a statement of the property. 

Now, what they say is perfectly clear, “Property except cash to 
be returned”, which means if the Department passes on it favorably 
this list is the one that will have to be returned, if they decide on the 
case. Now, I should have put into the record the statement- 

Mr. Hayes: I object to it. This is evidence. 

Mr. Stanley: I will swear-to it, if you want me to. 

Mr. Hayes: I object. 

The Court: It is a mere bookkeeping entry, and it cannot be said 
that a mere bookkeeper can enter the United States out of its rights. 

Mr. Hayes: Then go on the stand. 

Mr Stanley: All we want is that this is the property we hold. 
And T ask the Court that this may be considered the property we 
seized and hold. 

The Court: Yes. 

Mr. Hayes:. I object to it unless he goes on the stand and submits 
to an examination about it. 

The Court: It was offered for that one purpose, and was so con¬ 
sidered. Even if it was offered in its entirety, as I say, I am 

238 not going to let a bookkeeping entry enter the United States 
out of court. In fact, I had that question up, I think, in 

some other case. They tried to make use of some figures that were 
compiled in the case. The Alien Property Custodian, or the Attor¬ 
ney General, or anybody else, or this Court, cannot put the United 
States out of Court, except by the proof of some facts or other which 
bring them within the law. The Attorney General might say today. 
“We are going to return that property to Mrs. James.” and he could 
tomorrow say, “We are not going to return it to her.” 

Mr. Hayes: I would like to have it on the record where that 
paper was taken from. 

The Court: I take it from the Alien Property Custodian. 

Mr. Hayes: And part of his records? 

Mr. Stanley: I will tell you what it is. 

Mr. Hayes: Tell me where it was produced from. It speaks for 
itself what it is. 

Mr. Stanley: It came from my brief case; that is where it came 
from. 

Mr. Hayes: Your Honor told him this morning to produce the 
paper. 
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Mr. Stanley: He didn’t tell me that. 

The Court: No. 

Mr. Hayes: Didn’t you tell him anything in the files of the Cus¬ 
todian should be produced here? 

Mr. Stanley: He did not. 

The Court: We were talking about the question of what it was 
the Alien Property Custodian had taken over; and that was all. 
And I said anything that the Alien Property Custodian had to 
show was taken over could be produced. 

Mr. Hayes: I want it to show that this did not come from 

239 the young gentleman’s brief case, but from the Atomey Gen¬ 
eral’s Department. 

Mr. Stanley: You can’t show that, sir. 

Mr. Hayes: Then I want to know where it comes from. 

The Court: Mr. Stanley is here representing the Alien Property 
Custodian, and he produces it; that is where it came from. 

Now, there is no substance in. this thing, but I will allow the 
Alien Property Custodian to produce the records over here showing 
what he receipted for, if you want to delay the case for that purpose. 
But I do not think it is necessary. 

Mr. Stanley: The only thing I wanted to do here—there happens 
to be in this a statement—I do not object to showing what we have. 
But something was made of the fact that there is a statement that 
that was property that was to be returned. 

The Court: It was not admitted for any such purpose. I never 
heard it until Mr. Hayes mentioned it. And the purpose for which 
it was produced—I think we had a talk this morning about what 
was seized, and as an accomodation showing what it was, this was 
produced, and that is the only purpose. 

The Clerk (Mr. O’Connell): This paper is marked “Plaintiffs 
Exhibit 12, J. B. C.” Is it to be filed? 

Mr. Hayes: Yes. 

The Court: No; it need not be filed. You may have a copy of 
it. It is not an original paper. 

The Clerk (Mr. O’Connell): I did not think so, but I have heard 
so much talk about it, I wanted to be sure of it. 

The Court: No; it is marked as an exhibit and subject to the call 
of the Court at any time. 

Mr. Hayes: Can this be copied into the record? 

240 The Court: No. What part of that paper do you want to 
offer? 

Mr. Hayes: I offer the whole paper. 

The Court: No. 

Mr. Stanley: I object to it, except as a mere itemization of the prop¬ 
erty named. 

The Court: Yes. 

Mr. Haves: It is too late. 

__ *. 

Mr. Stanley: And only that part will be copied into the record? 

The Court: There is no need copying anything into the record. 
That part excluded will be marked. I suppose you take exception to 
that? 
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Mr. Hayes: I do. 

The Court: That is marked, and it is always under the control of 
the Court. The parties are not required to leave the papres or ex¬ 
hibits in the court, except when it is necessary to impound them. 
But if you make up a statement of the evidence, it is available, and 
that paper is available. 

Mr. Hayes: How can I have a copy of it in the meantime? 

Mr. Stanley: I can give him a copy of the assets. 

Mr. Haves: I want the whole thing. 

Mr. Stanley: I will not give it, unless the Court orders me to. 

Mr. Hayes: That paper was produced here. 

The Court: Here is the situation, Mr. Stanley: That paper was 
produced. That part which I admitted is admitted, but that part 
which is excluded is excluded, and they take exception to it and want 
to raise the question of error which they think I made in excluding 
it, and they are entitled to have it go into the record on appeal. 

Mr. Stanley: I do not .really care. I think it is mere 
241 pettifogging. 

Mr. Hayes: Then let it be copied into the record. 

The Court: That paper is in your possession, and will be available 
when it is necessary. 

Mr. Hayes: Can’t we have a copy of it now? We need it promptly. 

The Court : I will tell you what is fair about it, Mr. Stanley. That 
was produced here in a perfectly voluntary way to show the assets, and 
that is all it ought to be used for. Nevertheless, they claim it is 
error for me not to permit its being used for anything else, and such 
being the situation, the only way they can have my error, if it is one, 
reviewed, is by having that which I excluded in the record, as a 
thing which was excluded. It frequently happens that way. 

Mr. Stanley: Well, I should have gotten a statement of the 
account, I suppose. My good intentions have been taken advantage 
of, for the first time since I have been practicing at the bar. 

The Court: I think so. 

Mr. Hayes: Mr. Geller has had this in his pocket every day, and 
was willing to produce it, if he were here. 

Mr. Johnson: We need this now, this moment. Mr. Stanley is 
taking it away with him. 

The Court: I would ask the Attorney General to furnish a copy. 

Mr. Stanley: I would be very glad to comply with your Honor’s 
request. 

Mr. Hayes: Wouldn’t it be better to have it copied? 

The Court: We would have to wait here for that purpose. How 
long is it? 

Mr. Stanley: I will let the reporter take it, and he can send it 
back to me. 



(The paper marked “Plaintiffs’ Exhibit 12, J. B. C.is as follows): 


D. KEANE,, ETC., VS. ELIZ. PRATT DE Q. JAMES ET AL. 


a 

0} 

-O 

2 

03 

ft 

o 

>» 

I 

Oh 

a 

v 

3 


S 

a 

O 


s 

s 

i* 

a, 

■V* 

ft. 

<4> 

S3 


c 

■** 

3 

O' 

«o 

O 

C3 

o 

•o 


• 

Cl 

a 

Cash 
to be 
eturned. 

3,394.98 

1,809.25 


Ih 


eo 

£ 

+j *2 

nter- 

fund 

mers 

§ 

A a 


a 

S3 

»“9 

8 £ 
© 4) 

Jj+Jr 8 * 
£ 2 © 


£ 


fc 

ft. 

o 

V 

a, 

s»i 

5! 

O 


e 

•** 

52 


m 

ft 


4) 

Jr«° 
& © 

fc. XI 
© 


o> 

a 

o 

© 

ft 


02^ 

_St*- 

3 Eh 3 H * 

-4-f g ®8 ^ ^ 

■g +j 2 | a 



• • • 
00 rH £“ 

•» 

©I 


a 

© 

a 

s 

& 

S3 

■*J 

03 

s 

u, 


$ 

o* 

•*-) 

s 


IH • 

• • 



© • 

00 



'O • 

rH 



S3 • 

» : 

CN 



'g * 

□o' 



S © 

A 


00 

x ■*-> 

VI tn 

Q 

W 

4J 

t"* ^ 
rH 03 

-£ ft 

03 {T* 

s 2 

fcs M 

T3 

1 

V 

05 rH 
rH 

.r 

'O 

— ft a 

HJ 

9 

ft 

*n 



03 

T3 

ft 

o 

« 

<N 


O 

Q 


o 

rH 




o 

ft 


141 










Statement of Property Taken Over —Continued. 


142 


D. KEANE, ETC., VS. ELI2. PRATT DE G. JAMES ET AL. 


9 


3 

<N* 

3 

a 


o 

B 

o 

o 

a 


Qoooaoo® 
3 © co f5 05 ® 


HOf «0® 
t- n* Oi 05 ri t- 


t- co co as 

t-NMH 


05 



O 

h- 

CO 


K3 to 

05 05 

co co 


05 

CO 


CO 


CO 

8 



8 0 rH 

r-( GO 
© CO © 

& S3 




CO 

cfl 

O 


05 

c 

0) 

a 

o 

05 

u 

p 

£5 

05 


flU 

- 3 

0) 33 

fib w 

2~a 

Its 

Pw a 

M >> 

8% 

2 S3 

1 g a 

2 a> a> 


CO 

p 

u 

H 


o 


05 

P 

Si 

H Q 

§S5 

o - 

05 5 

Si & 

II 

























D. KEANE, ETC., VS. ELIZ. PRATT DE G. JAMES ET AL. 143 
On December 2nd, 1923, the Court handed down the following: 

243 Memorandum . 

Mr. Justice Hoehling has informed me that there is no reason why 
this case should not be decided without giving any consideration to 
his ruling on the demurrer. Consequently it is decided as indicated 
upon the final hearing, and a decree may be entered accordingly 
settling decree on notice. 

WALTER I. McCOY, 

Chief Justice. 

244 Now comes the plaintiffs Pauline Andre de la Mettrie and 
George Pratt de Gasquet James by their attorney J. Noble 

Hayes, and present to the Court in duplicate the foregoing State¬ 
ment of Evidence, which being found true and correct is now for 
then December 17, 1923, allowed, signed, sealed and filed and made 
a part of the record this 11th day of February, 1924. 

WALTER I. McCOY, 

Justice. 

I consent to the above statement of evidence. 

DEAN HILL STANLEY, 
Counsel for Defendants Miller & White. 

I consent to the above statement of evidence. 

WM. J. NEALE, 

Of Counsel for Defendant James. 

245 [Endorsed:] Filed Feb. 11, 1924. Morgan II. Beach, 
clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4137. Pauline Andre De La Mettrie et al., appellants, vs. Elizabeth 
Pratt De Gasquet James et al. and No. 4138. David Keane, receiver, 
appellant, vs. Elizabeth Pratt De Gasquet James et al. Court of 
Appeals, District of Columbia. Filed Mar. 26, 1924. Henry W. 
Hodges, clerk. 
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QF THE DISTRICT OF COLUMBIA. 


No. 4137. 


PAULINE ANDRE DE LA METTRIE AND 
GEORGE PRATT DE GASQUET JAMES, 
APPELLANTS, 


ELIZABETH PRATT DE GASQUET JAMES, 
THOMAS W. MILLER, AS ALIEN PROPERTY 
CUSTODIAN, AND FRANK WHITE, AS 
TREASURER OF THE UNITED STATES, 
APPELLEES, AND 


No. 4138. 


DAVID KEANE, RECEIVER, APPELLANT, 

vs. 

ELIZABETH PRATT DE GASQUET JAMES, 
THOMAS W. MILLER, AS ALIEN PROPERTY 
CUSTODIAN, AND FRANK WHITE, AS 
TREASURER OF THE UNITED STATES, 
APPELLEES. 


BRIEF FOR APPELLANTS. 
(In both appeals.) 


Statement of Case. 

There are two appeals one (No. 4137) by the plaintiffs 
from a final decree of the Supreme Court of the District 
of Columbia, dismissing the plaintiff’s bill of complaint 
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with costs (Rec., p. 16); and the other (No. 4138), 
an appeal by David Keane, the receiver of the New 
York Supreme Court of the property of the defendant 
James, appointed in proceedings supplementary to 
execution, from an order of the Supreme Court of the 
District denying his petition for leave to intervene in 
the said action (Rec., pp. 54-56). 

The two appeals (printed in the same appeal book) 
are so related that it seems most convenient to con¬ 
sider them together, rather than upon separately 
printed briefs; and they will be so considered, if the 
court pleases, and in the order above stated. 

I. 

No. 4137. 

The plaintiffs are judgment-creditors, who recovered 
a decree against the defendant, Elizabeth Pratt de 
Gasquet James, sometimes known as the Duchess 
de Meeklenburg-Schwerin, in the Surrogate’s Court of 
Ulster County, New York, on March 21, 1915, in an 
accounting proceeding instituted by them in July, 
1912, against her as executrix of the estate of their deceased 
father, Amadee de Gasquet James, which was affirmed 
on appeal by the New York Court of Appeals with an 
unimportant modification and reentered and redeclared, 
as so affirmed by the said Surrogate’s Court on No¬ 
vember 3, 1917, charging the said executrix James with a 
deficiency in her accounts of $236,333 and directing her, 
among other things, to pay over to these plaintiffs, 
beneficiaries under their father’s will, the sum of 
$65,133.25 each as their share of the said deficiency, 
with interest thereon from March 21, 1915 (Pet. Ex¬ 
hibits III and IV, Rec., pp. 59-60, Stipulation, p. 70[5].) 
The account filed extended back over a period of 8 
years preceding the commencement of the accounting 
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proceeding in 1912. (See account offered, Rec., p. 80.) 

The plaintiffs were both born of American parents in 
the United States and reside in Dinard, France, and 
have become citizens of the French Republic; Pauline 
Andre de la Mettrie, by marriage to Count Henri de la 
Mettrie, and George Pratt de Gasquet James by transfer 
of his allegiance to the French Republic during the 
late war; such transfer of citizenship having been 
made on the 10th day of January, 1916, he having 
been an American citizen at the time the judgment in 
question was rendered in his favor by the Surrogate’s 
Court of Ulster County, N. Y. (Rec. Ex., p. 69, Plfs.) 
Both of the plaintiffs and Count de la Mettrie , the husband 
of Pauline Andre de la Mettrie served on the side of the 
Allies in the French Army throughout the war. (Rec., 
p. 69.) 

The defendant, Elizabeth Pratt de Gasquet James, 
(the real defendant in interest), mother of the plaintiffs, 
was born in the State of New York, of American parents, 
and was married in that state to her first husband, 
Amadee de Gasquet James, who was born in America 
and who died an American citizen, in France in the 
year 1903. Madam James, subsequently and on June 
15, 1911, was married to Due. Henry Borwin de Meck- 
lenburgh-Schwerin, a cousin of the German Emperor, 
in Dover, County of Kent, England, who during the 
war and sometime subsequent to 1915, in some pro¬ 
ceeding instituted by him in Germany (whether upon 
notice to her or not does not appear) obtained a decree 
of annulment of the said marriage. Madam James 
during the entire period of the World War resided in 
Germany and Austria, and now resides in Dinard, 
France, and has not been in America since 1913, and 
then only for about a month, when she attended the 
trial in the Surrogate’s Court, above referred to. (Rec., 
p. 69 [2].) 
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Two other facts appear in the record respecting the 
status of Madam James. (1) That in the year 1916, 
the American embassy at Vienna issued an emergency 
pass to her as an American citizen for the purpose of 
enabling her to travel from Littai, where she resided 
at the time, to Dresden and return but that subse¬ 
quently and in May, 1918, the Alien Property Custodian 
sequestered her property (see Answer Ree., p. 10, sub. ch. 
6). (2) That in February, 1921, upon her consent a 

judgment for $5,000, interest and costs was rendered in 
an action begun against her by her former attorney, 
Charles S. Aronstam, in the United States District Court 
of the Eastern District of New York, reciting and 
adjudging in terms the said Elizabeth Pratt de Gasquet 
James “to be an enemy within the meaning of the 
said Trading with the Enemy Act.” In which action 
Madam James appeared, and consented to the said 
judgment by Mr. Frederick Geller, one of counsel in 
the present case (Rec., p. 69 Stipulations [3] andp. 79). 

The defendant, Madam James, having failed to 
comply with the decree of the Surrogate’s Court as 
affirmed and resettled under the order of the 
New York Court of Appeals, on November 3, 1917, she 
being then in Austria, and after waiting a considerate 
length of time for her counsel to communicate with her 
under the then existing war conditions in Europe, they 
were about to enforce the collection of their said judg¬ 
ments against the property of the judgment-debtor in 
America, when on November 18, 1919, it was announced 
in the public press that the Alien Property Custodian 
had seized and sequestrated the properties of certain 
American women who had married enemy aliens, and 
among other certain property of the defendant, con¬ 
sisting of a life interest in a voluntary trust of $135,000 
which she created herself a number of years ago in the 
Farmers’ Loan and .Trust Company of the City of 
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New York, as trustee, and accumulated interest carried 
to her credit in a bank account, $2,848.28, and two 
bonds of the Dominican Republic, all in its possession. 
(See Stipulation, sub. div. 6, p. 71, Trust Deed attached, 
Ex. A., pp. 72-75.) It subsequently appeared that 
the sequestration of the property, although not made 
public by the custodian until November 18, 1919, had 
been actually made on May 29, 1918 (see Rec., p. 4 and 
Answer, James, Rec., p. 14, sub. div. VI.) 

In December following the announcement of the 
custodian of November 18, 1919, the plaintiffs filed a 
transcript of their judgments in county clerk’s office of 
the county of New York, and thereupon the Sur¬ 
rogate’s Court of Ulster County issued a series of separate 
executions upon its said decree and judgments, in favor 
of each of the plaintiffs and against the property of 
the judgment-debtor for the sum of $65,133.25, with 
interest from March 21, 1915, each, to the sheriff of 
the county of New York and directing him to return the 
same into said court, the first of which executions were 
‘issued on March 25, 1920, and the last on February 
26, 1921, copies of all of which executions were served 
on the Farmers’ Loan and Trust Co., by the sheriff, 
and were all duly returned wholly unsatisfied by him. 

(Plaintiff’s Exhibits, V, VI, VII, VIII and IX, 
Rec., p. 61.) 

Like executions were also issued out of the said Sur¬ 
rogate’s Court to the Sheriff of Ulster County, and were 
also duly returned by him nulla bona. 

The sheriffs to whom the executions had been issued 
being unable to find any other property of the judgment- 
debtor James, other than that sequestered by the 
custodian, which had thus been rendered immune from 
process in suit, under the provisions of the Trading 
With the Enemy Act, Sec. 9 (/), the plaintiffs on April 
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22, 1920, filed their respective verified claims upon the 
said judgment with the custodian, and on May 29, 
1920, duly filed their application for the allowance of 
the same in accordance with the provisions of the act; 
and the same were disallowed. On July 29, 1920, the 
claims were by permission, resubmitted to the Cus¬ 
todian, with a request for the allowance of the same, and 
again disallowed in May, 1921. 

(See Bill, Rec., p. 5, sub.-div. XIII, Answer, 
Deft James, p. 15, sub. div. XI; Stipulation 
sub. div. 6, Rec., p. 71, Admission of Cus¬ 
todian, Rec., p. 62.) 

The defendant Elizabeth Pratt de Gasquet James 
filed her claim with the custodian for the reclamation 
of the said sequested property on December 24, 1920. 

The plaintiffs offered the records of the custodian’s 
office and the Department of Justice to prove that the 
claim of Madam James had been either allowed or 
recommended for allowance by the Attorney General’s 
office, but the court on the objection of the Attorney 
General excluded the evidence as privileged. And also 
for the purpose of showing that the property was about 
to be turned over to the defendant out of the State of 
New York, and in avoidance of the judgments of her 
said judgment creditors, and in violation of the penal 
statutes of the State of New York. 

The plaintiffs on or about May 30, 1921, to prevent 
the turning over of the said property to the defendant 
James, and to obtain a judgment of the Supreme Court 
of the District of Columbia upon their said claims and 
judgments and directing them to be paid out of the said 
sequestered property by the Custodian and Treasurer or 
returned to the state of New York and other relief, filed 
their bill of complaint against the said defendants in said 
court, under the provisions of the Trading with the 
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Enemy Act, Sec. 9, and subsequently their amended 
bill, setting forth the facts hereinabove set forth and 
praying for relief as aforesaid. (See amended bill, Rec., 
pp. 22-27.) 

On August 18, 1921, the Custodian and Treasurer of 
the United States appeared specially in the suit and 
filed a motion to dismiss the amended bill of complaint 
and asigned as ground therefor that it failed to allege 
upon its face that the debt therein sought to be estab¬ 
lished arose with reference to the money or other prop¬ 
erty held by the Custodian or Treasurer for the account 
of the defendant, Elizabeth Pratt deGasquet James 
(R., p. 8). 

On October 20, 1921, the court, by Justice Hoehling, 
entered an order, after a full hearing, overruling the 
motion to dismiss, with leave to the defendants to 
answer. 

The defendants Custodian and Treasurer subsequently 
and October 18, 1921, filed their answer, which, 
after admitting the rendition of the judgment of the 
United States District Court of the Eastern District of 
New York in the case of Aronstam against the said 
James and the Custodian and Treasurer of the United 
States, alleges that “the Alien Property Custodian * * * 
after an investigation determined that Elizabeth Pratt 
de Gasquet James was an enemy within the purview of 
the act.” The answer admits the filing of the plaintiff 
notice of claim with the Custodian and its disallowance; 
admits the formal allegation II and III as to the Cus¬ 
todian and Treasurer; and either equivocally or generally 
denies others, or refuses to answer still others; and 
sets up as a separate and special defense that the court 
is without jurisdiction of the subject-matter in that (1) 
the debt was neither owing nor owned by the plaintiffs 
prior to October 6, 1917. “(2) The plaintiffs were not 

citizens of the United States and the debt they are 
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seeking to recover did not arise with reference to the 
money or other property held by the Alien Property 
Custodian or the Treasurer of the United States, as 
required by Sec. 0 (e) of the Trading with the Enemy 
Act,” which was the same question raised by the motion 
to dismiss the amended bill overruled by Justice Hoehling. 

The defendant James appeared and filed her answer 
on November 22, 1921, in which she denies that she was 
adjudged an alien enemy in the Aronstam suit, but does 
not deny that she consented to the judgment entered 
therein so adjudging her. She admits the rendition of 
the judgments of the Surrogate’s Court of Ulster County, 
but alleges that the judgment debt was in no way con* 
nected with her individual property which was seized 
by the Custodian on May 29, 1918. 

The defendant James did not attempt to raise the 
question as to the accord of reciprocal rights by the 
Government of France, and did not deny the allegation 
of the amended bill as to the accord of such rights, but 
rested her defense upon the allegation of the answer that 
the plaintiffs’ claim did not arise with reference to se¬ 
questered property. 

A stipulation of facts was entered into between the 
plaintiffs’ and defendant James’ counsel before the trial, 
in which the attorney general refused to join (Rec., 
pp. 68 to 75). 

The amount of the sequestered property in the hands 
of the Custodian and its agent, the Farmers Loan & 
Trust Company of New York and in the hands of the 
Treasurer of the United States is at the present time 
about $50,000. (See Rec., test. Geller, p. 78.) 

The two principal, if not the only direct issues upon 
which the parties went to trial, were those involving the 
jurisdiction of the court, to wit, (1) Did the French Govern¬ 
ment accord such reciprocal rights to American citizens 
in sequestered property as the Trading with the Enemy 
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Act accorded to French citizens? (2) Did the plain¬ 
tiffs’ claims arise with reference to the sequestered prop¬ 
erty in the hands of the Custodian and Treasurer upon 
all the particular facts of the case, within the true in¬ 
terpretation of the act? (Rec., p. 17.) 

Other questions of importance arose in the production 
of the plaintiffs’ evidence offered to establish the facts 
upon which the jurisdiction depended and excluded under 
exceptions taken, but they were generally subsidiary, as 
will appear, to the main issue of jurisdiction, which, if 
established, entitled the plaintiffs to full equitable relief 
upon the facts proven in the suit, which is a suit in 
equity in the nature of a creditor’s bill under the act. 

It is to be borne in mind that the limitations imposed 
upon the jurisdiction of the court in these cases, by the 
amendment of June 5, 1920, of the act, Section 9 (e), 
applies only to claimants other than citizens of the United 
States. 

It transpired during the trial, that Mr. David Keane, 
a member of the New York bar, had been appointed a 
receiver in supplementary proceedings of all the prop¬ 
erty of the judgment-debtor, Elizabeth Pratt de Gasquet 
James, by the New York Supreme Court, and that the 
court had made an order directing him to apply to the 
Supreme Court of the District of Columbia to be made 
a party to this suit; and that the said receiver did so 
apply in his own behalf, upon petition, which was denied 
by the trial judge; which denial is the subject of the 
companion appeal (No. 4138) hereinafter separately 
considered in its relations to the main decree. (See 
order denying petition of receiver, and allowance of 
Appeal, Rec., p. 54.) Following the denial of the 
receiver’s application for leave to intervene in the suit, as 
the legal holder of the title to all the interest which the 
defendant James might have in the property in the hands 
of the custodian and treasurer, the plaintiffs on their own 
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behalf moved upon the same papers filed by the receiver, 
to have him joined as a party to the suit, as successor in 
interest to the defendant James’ equity in the sequestered 
property, which motion was at once denied and exception 
allowed. (Rec., p. 64.) 

It will be observed that the recognition and inter¬ 
vention of the New York receiver in the suit, would 
have removed the jurisdictional questions upon which 
the defendants have relied in defending the suit, and 
the grounds upon which the court below dismissed it. 

It may also be proper to stress the fact in this opening 
statement that the judgment-creditors, plaintiffs, 
are endeavoring to prevent the absentee judgment- 
debtor from using the Trading with the Enemy Act, 
and the Alien Property Custodian and Treasurer of the 
United States as means to enable her to remove her prop¬ 
erty from the reach of her creditors in the state of 
New York, contrary to the express provisions of its 
penal law; and to restore the status quo ante sequestration. 

The plaintiffs further stress the fact before proceeding 
with the discussion, that this is in no proper sense a con¬ 
test between the plaintiffs and the United States, repre¬ 
sented by the custodian and treasurer. The Govern¬ 
ment can claim nothing more than the custody of the 
sequestered property since the amendment of the 
Act of June 5, 1920, section 9 ( b ) 3, by which the Congress 
relinquished the right of the Government to confiscate 
the property of American-born women, whose property 
had been sequestered because of their marriage to a 
subject of Germany or Austria or other powers who were 
at war with the United States, and further providing 
for its return to them. (See Answer, deft. James, 
Rec., p. 33, and p. 57.) 

The Government can have no concern in the matter 
beyond seeing that the property which it has seized for 
a temporary war purpose and has now relinquished all 
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claims to, is turned over to the parties rightfully entitled 
to it. In short, the contest is between the plaintiffs 
and the defendant, judgment-debtor James, who are the 
the real parties in interest, and the custodian is in the 
position of a stakeholder. 

Assignments of Error. 

1. The Trial Court erred in holding that the plaintiffs’ 
claim to recover the amount of the judgments with 
interest out of sequestered property of the defendant, 
Elizabeth Pratt de Gasquet James, judgment-debtor, 
and for other relief, do not arise with reference to the 
said sequestered money or property in the hands or 
under the control of the Alien Property Custodian 
and the Treasurer of the United States, within the 
meaning of the Trading with the Enemy Act as amended 
June 5, 1920. 

2. The Trial Court erred in holding in effect that to 
entitle the plaintiffs to any of the relief prayed for it 
should have been shown, but was not shown, that there 
was a specific lien upon the money or property, such 
as a vendor’s lien, a lien created by pledge or mortgage, 
either specific or equitable, or by statute, to bring 
the case within the provisions of the Trading with the 
Enemy Act, Section 9 (e) as amended by the law of 
June 5, 1920. 

3. The court erred in holding in effect that the rights 
of the plaintiffs as judgment-creditors of the judgment- 
debtor Elizabeth Pratt de Gasquet James under the 
laws of the State of New York upon the facts alleged in 
the Bill of Complaint, to collect their judgment out 
of the assets of the judgment-debtor in the State of 
New York, and to prevent the removal of these assets 
by her from said State to prevent the collection of 
their said judgments out of such property were not 
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remedies which gave such security for the said judgment 
as attached to the property in the hands of the Alien 
Property Custodian, so that within the meaning of the 
Trading with the Enemy Act, the debt or claim arose 
with reference to the money or property held by the 
Custodian. 


4. The Trial Court erred in holding that there is no 
reason why this case should not be decided without 
giving any consideration to the order overruling the 
demurrer of the defendant Custodian and Treasurer. 


5. The Trial Court erred in holding that as a fact 
while a citizen of an allied or neutral power has exactly 
the same rights in the French Courts as a Frenchman 
has, to that extent, there is reciprocity, such as is re¬ 
quired by the Trading with the Enemy Act Section 9, 
subdivision (e), but that there isn’t any reciprocity as 
to the particular thing under consideration in the 
instant case, and there was, therefore, no jurisdiction 
in the Supreme Court of the District of Columbia to 
decree the relief prayed for as to either of the plaintiffs, 
and in effect holding that the Government of France 
did not extend full reciprocal rights to American citizens 
in the courts of the French Republic to those granted 
to French citizens in the courts of the United States, 
in respect to claims against sequestered property in the 
hands of such Government by the Trading with the 
Enemy Act. 


6. That the Trial Court erred in excluding the certified 
copy of a communication received by the State Depart¬ 
ment and under the signature and seal of the Secretary 
of State from the French Government through the 
French Embassy at Washington dated the 11th day 
of December, 1922, with a translation by the State 
Department (Plaintiffs’ Exhibit 11 for identification.) 
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7. That the Trial Court erred in denying a motion to 
amend the Bill of Complaint for the purpose of adding 
the said David Keane, receiver, under the order of the 
Supreme Court of the State of New York, as a co¬ 
defendant herein. 

8. The court erred in excluding, without examination 
by the court, or allowing the same to be marked, and 
refusing to allow them even to be offered in evidence, 
the documents produced in court by the Attorney 
General under stipulation with plaintiff counsel, in 
lieu of the service of a subpoena duces tecum as follows: 
(a) the claim filed by the defendant James with the 
custodian on or about December 24, 1920; ( b ) all the 
papers produced in court from the files of the Custodian’s 
and Attorney General’s offices under the stipulation, 
and contained in a bundle; (c) all copies of letters 
addressed and sent to the Alien Property Custodian or 
Treasurer of the United States relating to these claims 
filed by the defendant James, which were produced in 
court under stipulation with him. 

9. The court erred in refusing to allow the Assistant 
Attorney General', who produced the above mentioned 
papers in court, and had them in his possession, to be 
sworn as a witness when called by plaintiffs’ counsel t 0 
the stand. 

10. The court erred in excluding Section 1172 of the 
penal law of the State of New York offered by the 
plaintiffs in evidence. 

11. The court erred in excluding Sections 2554, 
2553 and 2458 of the Code of Civil Procedure of the 
State of New York, offered by the plaintiffs in evidence. 

12. The court erred in excluding Sections 2432, 2435, 
2437 and 2441 of the Code of Civil Procedure of the 
State of New York. 

f>77B—2 
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13. The court erred in excluding Sections 1871-1879 
of the Code of Civil Procedure of the State of New 
York relating to judgment-creditors’ action. 

14. The court erred in excluding Sections 550, 551 
and 552 of the Code of Civil Procedure of the State of 
New York referring to arrest in civil cases. 

15. The court erred in excluding the certified copy 
of the judgment of the U. S. District Court of the 
Eastern District of New York in the case of Charles S. 
Aronstam vs. Elizabeth Pratt de Gasquet James, the 
Alien Property Custodian and Treasurer of the United 
States. (Plffs.’ Exhibit 13 for Identification.) 

16. The court erred in excluding the account of the 
defendant James, filed in the Surrogate’s Court of 
Ulster County, New York, on April 17, 1913, which is 
the basis of the plaintiffs’ judgment upon which this 
present claim in this suit is based. 

17. The court erred in refusing to allow plaintiffs’ 
exhibit 12, a statement of the property in the hands 
of the Custodian on January 3, 1921, income, and 
“Amount to be returned” previously produced by the 
Attroney General offered in evidence by the plaintiffs, 
received and marked “Exhibit 12, J. B. C.” And in 
refusing to allow the Assistant Attorney General, who 
produced the same, to be examined under oath in 
court as to the same. 

18. The court erred in holding in effect that the 
plaintiffs have not set forth and proven facts sufficient 
to entitle them to the equitable relief as prayed for. 

19. The court erred in dismissing the Bill of Complaint. 

20. The court erred in entering judgment dismissing 
the complaint herein with costs. 
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ARGUMENT. 


The Assignments of Error under the following heads: 

Plaintiffs* Appeal. 

(No. 4137.) 

Part I: The Accord of Reciprocity by the French 
Government. 

Part 11: Exception to Exclusion of Plaintiffs’ Exhibit 14 
for Identification. 

Part III: The Plaintiffs’ Claim As Arising with Refer¬ 
ence to the sequestered property within the 
meaning of the Act. 

Part IV: Exceptions to Exclusion of Evidence under 
Particular Assignments of Error Indicated. 

Receiver Appeal. 

The petition of the receiver of the New York Supreme 
Court, to intervene in this suit was improperly denied. 

APPEAL FROM DECREE DISMISSING BILL. 

POINT I. 

It sufficiently appears from the evidence in the case, 
that Republic of France has extended such reciprocal 
rights to citizens of the United States in like cases as 
the Trading with the Enemy Act, Section 9 (e), as 
amended June 5, 1920, extends to French citizens, and 
the dismissal of the bill on that ground was error. 

The provision of the Amended Act, Section 9, sub¬ 
division (e) applicable, is as follows: 

“(e) No money or other property shall be 
returned nor any debt allowed under this Section 
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to any person who is a citizen or subject of 
any nation which was associated with the United 
States in the prosecution of the war, unless 
such nation in like cases extends reciprocal 
rights to citizens of the United States.” 

It will be observed that what the associated Nations 
are required to do, to extend reciprocity is not specified 
by the Amended Act—“unless it extends ,” is the language 
used. It does not say, enacts a law by its legislature. 
That may not be the method by which such nation 
extends privileges to the citizens of other countries. 
The Century definition of extend is, to hold out. Pierre 
LePaulle points out the various other ways in which the 
French Government directs the disposition of seques¬ 
tered property, by Administrative Decrees, having the 
force of law, also Circular Letters, Letters of Instruction, 
etc. (Rec., pp. 98, 99, 104, 105.) 

The best proof of the attitude of the French Republic 
would seem to be the official acts of its Government 
communicated to the American Government through 
some high and recognized official channel. 

The French Government speaks to the American 
Government through the French Ambassador. Pierre 
LePaulle in his revised deposition, referring to the letter 
of the French Ambassador to the American Secretary 
of State of December 11, 1922, offered in evidence and 
excluded under exceptions (Itec., pp. 62-63, thereafter 
referred to p. 107), says: 

“If officially the statement was made in 
behalf of the French Government by the Am¬ 
bassador the only thing for the American Govern¬ 
ment to do is to believe it * * * . There 

is no question, but that diplomatic usage accords 
full credit for the communication which he makes 
for his Government to the Government to which 
he is sent (p. 67). * * * As a question of 
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international law, a statement officially made 
by an Ambassador is of course the best statement 
you can have.” (Rec., pp. 105, 106, 107.) 

No argument would seem to be necessary on the 
proposition that the French Ambassador is the accred¬ 
ited represenative of his Government in conveying its 
assurances to the American Government. 

The plaintiffs in proof of the extending of reciprocity 
by the French Government offered in evidence a cer¬ 
tified copy of a communication, received from the 
French Ambassador by the Department of State under 
the signature and seal of the Secretary of State, dated 
the 11th day of December, 1922, with a translation of the 
same by the Department of State. (See Rec., pp. 
105, 106, 107. Plaintiffs’ Exhibit 11 for Identification, 
Min., p. 102.) 

This was ruled out by the court upon the information 
that it then possessed at the time of the power of the 
French Government to bind itself by such a commu¬ 
nication. That since that ruling, the communication 
was placed before Pierre LePaulle, the expert called 
by the Custodian, and its legal effect as a matter of 
French Law and Practice, considered by him on cross 
and re-cross examination as affecting his direct testi¬ 
mony, and is thus made material. It could not be 
stricken out of his testimony without affecting his 
whole direct examination to which it is directly related. 

After referring to the case of the plaintiffs pending 
in this court, and the previous communications ex¬ 
changed between the French Government and the 
American Secretary in relation to this claim the com¬ 
munication proceeds as follows: 

“I have the honor to give to your Excellency 
the assurances that the French Government 
grants to American nationals reciprocity as it is 
meant in the Trading with the Enemy Act, Sec- 
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tion 9, and that in particular an American 
national holding a claim against a former enemy 
whose property was sequestrated in France, the 
validity of the claim having been acknowledged by 
the judgment of a French Court, may seek the 
execution of that judgment on the property 
coming under the sequestration up to the assets 
of the said sequestrated property. 

“I should be thankful to your Excellency if you 
would kindly give notice of this fact to the 
Attorney General of the United States so that the 
claims of Mr. Gasquet James and the Countess de 
la Mettrie may be admitted as early as possible. 

Be pleased to accept, Mr. Secretary of State, 
the assurance of mv high consideration. 

JIJSSERAN1V’ 


(Rec., pp. 62-63.) 


If this does not constitute a formal, authoritative 
and binding assurance by the French Government, 
through its highest official source of communication, of 
the extending of assurance of full reciprocal rights to 
American citizens as those accorded to French citizens 
by the Trading with the Enemy Act, it is difficult to 
imagine what would. Certainly the depositions of 
French lawyers as to what the French Government would 
do, or could do, or had done, is not the best evidence, and 
seems paltry and inconsequential in comparison. Pierre 
LePaulle was surprised when confronted on his cross 
examination with this communication which seriously 
disturbed some of his previous opinions which he 
endeavored to reconcile with it. He says of this com¬ 
munication, at one place of his cross examination 
(Rec., p. 113.) 

“If it is considered just as an assurance given 
to you that the French Government hereby grants 
now to you reciprocal rights, the French Govern¬ 
ment is liable toward the American Government 
for it.” 
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He at first was not inclined to construe it as an 
assurance. But of course it is not for the witness to 
construe the communication which is plain and unmis¬ 
takable in its language. And again he says, when 
asked if he considers the communication worthless 
and of no value: 

“No, as far as you Americans are concerned 
this creates the liability of our Government to¬ 
ward your Government and it is certain that the 
French Government is accustomed to keep its 
own word. After having made such promise it 
would take the proper steps to give instructions 
to the French officials and to the French Courts by 
enacting a law or a decree, and this law or this 
decree will be binding and put into effect the 
American rights.” (Rec., p. 114 (198).) 

He further says that a question of law in fact is often 
settled by circulars and refers to several circulars he 
had previously quoted, giving the official constructions 
of the Minister of Justice on such questions of law, and 
that they have the authority to do so. And again he 

said * i 

“Well, if the French Government—if this is 
taken to be an assurance given to the American 
Government that reciprocal rights would be 
granted in the future, it would have taken those 
steps.” 

Pierre LePaulle then goes on to say that as a matter 
of fact the French law is reciprocal—and as he appar¬ 
ently means, irrespective of this communication. He 
adds: 

“What are the rights of the American in 
France? They are the rights which fall under the 
three exceptions which I have stated.” 

When asked finally if he values his own statements as 
against the official communication of the French Republic 
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and the Cabinet, he becomes somewhat confused 
apparently, and says: 

“I must say that the whole explanation that I 
have made has shown perfectly well that the rights 
are reciprocal. They are in accordance with the 
Trading with the Enemy Act, which shows that 
the Frenchman will have the same rights as the 
American citizen. (He probably means that 
Americans will have the same rights as French¬ 
men.) You give us these rights so these are perfectly 
reciprocal rights; so it agrees perfectly with 
what it says here (indicating the law), if instead 
of saying what the law is, the letter means only 
that formally and officially the President of the 
French Republic grants this to the American citi¬ 
zen. I also agree, because such a promise does 
not grant you any rights that you had not 
already. I have to acknowledge it is as a treaty, 
if it is a treaty. Whatever may be the con¬ 
struction you give to this letter, I therefore 
entirely agree with the statement made by the 
French Ambassador at Washington.” (Min., 

p. 116.) 

In the case of Church vs. Hubbart (2 Cranch, 187), 
which involved the question of the sufficiency of a 
certificate of a person signing himself “secretary of state 
of foreign affairs,” certifying that a copy of a decree of 
the Governor of Para, to which H was attached was a true 
copy, was sufficiently authenticated—and also the 
question as to whether a consular certificate was 
admissible to prove the correctness of a translation of 
the same. In holding that neither authentication was 
sufficient, Chief Justice Marshall, writing for the 
court, laid down the law upon the subject of proving 
foreign laws as follows: 

“Foreign laws are well understood to be facts 
which like other facts must be proved to exist 
before they can be received in a court of justice. 
The principal that the best testimony shall be 
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required, which the nature of the thing admits of: 
or in other words, that no testimony shall be 
received which presupposes better testimony 
attainable, by the party who offers it, applies to 
foreign laws as it does to all other facts. The 
sanction of an oath is required for their estab¬ 
lishment, unless they can be verified by some such 
high authority that the law respects it not less than 
the oath of an individual ” 

The plaintiffs respectfully submit that the formal 
assurances of extended reciprocity conveyed to the 
American Government by the French Government, 
speaking through the communication of the French 
Ambassador of December 11, 1922, is of greater weight 
and dignity than the opinion evidence of lawyers as to 
what it will or can do under such assurance, and is th e 
best evidence. 

Pierre Le Paulle says that the counsel of State might 
hold that the President had no power to make such 
assurances for his Government, just as the courts of the 
United States may declare an act of the legislature 
unconstitutional. But the Trading with the Enemy Act 
has the same weakness; but both will be potent and 
effective until declared invalid. (Min., p. 62.) 

That the French Law without the aid of the assur¬ 
ances conveyed in the communication of the French 
Ambassador afford full opportunity to American citi¬ 
zens having judgments secured in French Courts against 
Germans to procure their satisfaction in a proper 
case out of sequestrated property in the hands of the 
French Custodian, seems to be the final result of Pierre 
Le Paulle’s evidence. 

A wrong direction was given to the witnesses’ testi¬ 
mony by the first hypothetical question put to him at 
Minutes, pages 5 and 6, on his direct examination, which 
was duly objected to. The question called for the wit- 
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nesses’ opinion as to whether an American citizen having 
a judgment of an American Court against an enemy 
debtor could make application to the French Govern¬ 
ment or an official thereof, to have it paid out of se¬ 
questered property. The question should have assumed 
the judgment of a French Court in favor of an American 
citizen to make it a parallel to the case at bar, calling 
for reciprocal rights of enforcement against sequestrated 
enemy property, and was therefore irrelevant and 
misinforming. 

This drew from Pierre Le Paulle the statement that 
it would not, because of the general principle of French 
law subject, however, to three exceptions—as recog¬ 
nized by Article 297 of the Treaty of Versailles, that a 
German debtor must be sued in the first instance in his 
domicile - which simply meant that a judgment re¬ 
covered in a foreign jurisdiction which did not conform 
to French national policy would not be enforced by the 
French Tribunals, the French law not recognizing 
foreign judgments as conclusive; it being quite different, 
of course, as to the enforcement of judgments of its 
own courts. See leading case, Hilton vs. Guyot (159 
U. S., 113.) 

The witness then went on to state what effect the 
Treaty of Versailles had had upon the disposition of 
sequestrated enemy property held by the various nations 
who become parties to the treaty. After the treaty, he 
says, recourse could not be had to the Custodian, who 
up to that time had been merely a Custodian or 
depository, but he pays: 

“The Germans have recognized by the Treaty 
of Versailles, this property does not belong any 
more to the subjects of Germany, and the title 
was transferred to the different nations in which 
the property was situated, so this property does 
not belong any more to him.” (Rec., p. 86.) 
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This of course is diametrically the opposite of the 
position of the American Government with respect to 
sequestered property under the Trading with Enemy Act, 
as amended June 5, 1920. 

He further explains the Clearing House system 
established' by -the treaty under Sections 290-297, by 
which individual relations between debtor and creditor 
have been eliminated: and the creditor relegated to his 
application to the French Clearing House where he 
presents his claim; the French Clearing House in turn 
presenting the claim to the German Clearing House, 
in which there are French representatives; and if al¬ 
lowed the money paid to the French Clearing House, 
which after a certain amount has been collected, will be 
applied in certain percentages by it to creditors residing 
in France. All of which is very interesting and instruc¬ 
tive, but has no application to America, which is not a 
party to the treaty. 

Much of the testimony of Pierre La Paulle is based 
upon the theory that American nationals are bound by 
the treaty, which our Government repudiated and 
refused to become party to. 

What then was the French law applicable to subject , 
before the Treaty , and which is still applicable to American 
citizens making claims in France upon French judgments 
recovered by them in 1915 upon claims arising before 
the war f 

(1) Pierre Le Paulle distinctly states that the remedy 
given by the French Civil Code, Article 1901, was not 
affected by any decrees, circulars or Jaws made during 
the war prior to the law of October 7, 1919, which 
supplemented the Treaty of January 10, 1919. He says: 

“In any case where they could attach the prop¬ 
erty according to French laws, the French Govern¬ 
ment could not stop this creditor from attaching 
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such property. This point has been in controversy 
a long time , but it was finally admitted they could 
do so” (Rec., p. 101). 

He also testifies that the laws of France do provide for 
the collection of judgments out of the property of the 
judgment-debtor (Rec., p. 101). 

There seems to have been abundant French law to 
protect American judgment-creditors in France in their 
collection out of the sequestered property of these judg¬ 
ment-debtors irrespective of all laws and executive 
decrees and circulars prior to October 7, 1919, and is now, 
unless affected by the Treaty of Versailles and the Law 
of October 7, last referred. 

(2) But considering all these prior decrees and regu¬ 
lations, the witness says that the fundamental prior 
sequestration law of October 23, 1913, provides among 
other things for the payment by this Custodian out of 
“Passive” and refers to circular letter of November 3, 
1919. 

He defines Passive as follows: 

“Passive .means there are some people who can 
get some money out of the Alien Property 
Custodian.” 

And he says that “this word ‘Passive’ is so vague 
that it has given very large powers to administration 
officials.” 

The Three Exceptions: 

He goes on to state that there are three exceptions 
to the general rple, which prevents creditors from 
proceeding directly against property of enemy debtors 
in the hands of the French Custodian: 

1st Exception: The case where the sequestrated prop¬ 
erty constitutes all of the German debtors’ property, 
who before the war had his principal establishment 
in France (Rec., pp. 86-87). 
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2nd Exception: Where the sequestered property was 
reasonably subject to some pledge as special charge 
(Rec., pp. 87-95). 

3rd Exception: Where an Equitable basis appears for 
allowing the claim, such as the creditor reliance 
upon the property of the debtor, and the debt arose 
before 1914 (Rec., p. 89). 

The rule as to date , as to when the debt arose, he 
states, is liberally construed by the Custodian in prac¬ 
tice; and that: “ Under equitable rules we always refer 
to the date of the original debt , because it would be too 
simple to change the date of the debt.” (Rec., pp. 88, 
93, 94, 104, 105.) 

This the plaintiffs attempted to prove by offering the 
account filed by the defendant James on April 17, 1913, 
in which she admits an indebtedness of $21,642.39, sub¬ 
sequently adjudged by the Surrogate’s Court to be 
$236,333 but the court excluded the evidence (Rec., 
pp. 79-80). 

And further he says: “This 3rd Exception has been 
worked out on an equity basis by the administrative 
practice of the French Custodian. It is in the nature 
of an equitable lien in working out the French idea of 
liquidation” (Rec., p. 93). 

So if the original debt is prior to August 2, 1914 as 
a question of fairness of equity , the practice of the French 
Alien Property Custodian is to consider it as the original 
date of the debt (Rec., pp. 88 to 105). 

The judgment of the plaintiff was for claims running 
back seven years before the executrix filed her account 
in 1913, upon which the large deficiency judgment was 
rendered by the Surrogate’s Court in 1915, and included 
items running back over the whole period of her 
executorship. 
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Such a claim in France would clearly fall within the 
3rd Exception referred to by Pierre Le Paulle. 

(4) Lifted Sequestration. 

The witness refers to another practice which pre¬ 
vails under the French law, both formerly and now. He 
says : 

“Sometimes, according to some liberal rules, 
the French (lovernment recognizes that property 
technically German is substantially French , and 
it will turn the property over to the French pro¬ 
prietors of that property or take some other pro¬ 
ceedings. A foreigner can later recover the 
amount of his claim out of that property if the 
sequestration has been lifted or given back to 
those from whom it has been taken; so that 
sometimes foreign creditor can recover quite 
well out of property which has been sequestrated, 
if later the sequestration has been lifted, and 
♦hat sometimes does happen.” 

This would seem to apply directly to the case at bar 
in view of the lifting of the sequestration upon Madam 
James’ property in the hands of the custodian and treas¬ 
urer under the amendment of June 5, 1920, or otherwise. 

No rulings were made by the court upon the objection 
to portions of Le Paulle’s evidence. On the whole his 
evidence went to show that American citizens securing 
judgments of French courts did have abundant remedies 
in France to satisfy them out of sequestered property 
under conditions similar to the present case; and this 
is fully confirmed by the deposition of plaintiff’s expert. 

Rene Pellekin, whose delayed deposition occasioned 
so much trouble, makes it clear in his opinion that 
American claimants, when debts or claims have been 
duly established, are fully protected by the French law 
in enforcing them against sequestrated property of 
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their judgment debtor. He testified (Answer to 11 
Interrogative Rec., p. 131). 

“Up to the present, civil law has always been 
applied to French, allied or neutral creditors unless 
reciprocity was not guaranteed” (See Answer 
to 14 Interrogatory, to same effect). 

And again in (Answer, p. 13): 

“In no case has a refusal been made on a 
question of principle, to effect payment to an 
American citizen of a claim against an enemy 
subject whose property has been sequestrated in 
France.” 

And again in Answer to Interrogatory 20, Rec., p. 134: 

“There can not be found a single case of 
refusal on the part of the ‘Office des Biens et In- 
teret Prives’ of France to effect payment of an 
American citizen out of proceeds of sequestrated 
property of a duly established claim.” 

And in answer to Interrogatory 17 (Answer 17), he 
says: 

“ There are no restrictions in the Treaty of 
Versailles .” 

The answer to this 21 Interrogatory shows that all 
the decrees, circulars, etc., provide for the settlement 
by the liquidators of the sequestered property in the 
widest possible spirit, after full proof has been made of 
the rights of each creditor whether of French, Allied 
or neutral. 

It is to be especially noted that the extending of 
reciprocal rights refers to the right to present claims. 
There is nothing in the Trading with the Enemy Act 
which grants anything to a foreign creditor but the right 
to present his claim to the duly constituted Tribunal 
to have it paid out of the sequestrated property of the 
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debtor, in the discretion of the court sitting as a Court 
of Equity. 

When the French Government has extended or 
accorded a similar right to American citizens it has 
met all the requirements of reciprocity. A decision by 
this court in this case (which is doubtless being watched 
with interest by the French Government which has 
drawn the especial attention of the American Govern¬ 
ment to it), that France, in spite of its communication 
of December 11, 1922, has not extended reciprocal rights 
to Americans under the Trading with the Enemy Act, 
is to be considered in its effect not only upon the plain¬ 
tiffs, but also upon American claimants in France to 
sequestrated property in the hands of that Government 
as well as the effect of such a decision upon Franco- 
American relations. 

Since the decision of this case, further correspondence 
between the French and American Governments through 
the French Ambassador and the American Secretary of 
State, has resulted in the acceptance of the French 
assurances of reciprocity by the American Government; 
and the appellants will ask leave to present certified 
copies of the notes of November 26, 1923, and April 
3, 1924, exchanged between the two governments, on 
the argument of the case, with leave of the Attorney 
General; as it may be stated with confidence, that a 
decision of this court that France had not accorded 
reciprical rights, the assurance of which had been 
accepted by the American Government, would not be 
understood in diplomatic circles in France. 

POINT II. 

(Assignment of Error 16-Rec., p. 19) 

The court erred in excluding plaintiffs’ exhibit 
14 for identification, being the account of the defendant 
James filed in the Surrogate’s Court of Ulster County 
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on April 13, 1913, which is the basis of the judgment 
upon which the plaintiffs’ claim in the present suit is 
founded. 

(See Rec., pp. 79-80.) 

The evidence was material upon the question of 
French reciprocity. At the time it was offered the 
Custodian expert witness Pierre La Paulle, had testified 
by deposition that one of the cases in which France 
accorded rights to claimants of sequestered property 
was when the debt arose prior to 1914, and that the 
French rule looked to the date when the claim arose 
rather than, when judgment was entered upon it. 
He said: 

“So if the original debt is prior to August 2, 
1914, as a question of fairness and equity, the 
practice of the French Alien Property Custodian 
is to consider the original date of the debt.” 
(Rec., pp. 88, 89, 93, 94, 104, 105.) 

The account filed by Madam James as executrix 
admitted an indebtedness of $21,642.39, on April 
17, 1913, which the court found to be $236,133. 

This clearly brought the case within the 3rd Exception 
testified to by the witness to his general opinion as to 
the limits of French reciprocity, and gave the right to 
creditors to recover their debts out of sequestered 
property in the hands of the French Custodian. The 
only ground for excluding it seems to have been the 
statement of the learned court that it might never 
read the depositions, and until it was read it was 
immaterial. The ruling and exception were referred 
to incidentally in the preceding point. 

POINT HI. 

The claims of the plaintiffs arose with reference 
to money and property held by the Alien Property 
Custodian and Treasurer within the meaning of the 

577B—3 
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Act, as well as in fact, and it was error to dismiss the 
complaint on that ground. (Assignments of Error, Nos. 
1, 2, 3, 6, 18, 19) See Findings, Rec., pp. 136, 137. 

It is contended by the Attorney General and the 
defendant James, that the Banco Mexicano, etc., vs. 
Deutsche Bank , the Alien Property Custodian et at. (289 
Fed., 924, App. D. C.), recently decided by the Court 
of Appeals of the District of Columbia, and affirmed 
by the United States Supreme Court (263 U. S., 591) 
is decisive of the question in the case and entitled the 
defendants to a dismissal of the complaint; the point 
decided being that the amendment of June 5, 1920, of 
the Trading with the Enemy Act, Section 9, as properly 
construed, placed a limitation upon the right to recover 
a mere debt; limiting that right to citizens of the United 
States, unless the debt arose with reference to the money 
or other property held by the Alien Property Custodian; 
and holding that the facts in the Banco Mexicano 
case did not show that the debt “arose with reference” 
to the sequestered property, and that therefore the 
complaint in that action should be dismissed. That 
the debt arose prior to October 6, 1917, is not in 
question. 

It is a fundamental principle of the rule of judicial 
precedent, as declared by Chief Justice Marshall, that 
the positive authority of a decision is co-extensive only 
with the facts upon which it is made. 

Ogden v «. Saunders, 12 Wheaton, 333. 

An examination of the facts in the two cases in 
question will show them to be entirely dissimilar in 
essential respects; and an examination of the opinion 
in the Banco Mexicano case, that the court carefully 
limited its decision to the particular facts of that case, 
by stating that cases of debt might arise, which the 
phrase “with reference to” would be extended to 
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embrace, even though no property right or lien existed. 

The Banco Mexicano case arose out of a claim upon 
a common debt, made by a Mexican bank for money 
loaned by it in the City of New York to one of the great 
German banks during the war, and which was on deposit 
to its credit in a New York bank at the time it was 
seized in December, 1917, by the Custodian, as enemy 
property. It was therefore at the time of its seizure, 
out and out, enemy property, unmistakably impressed 
with the hostile character of its belligerent owners’ 
nationality, and available, until its seizure, for the 
hostile purposes of the German Government in America, 
which it was the very purpose of the act to prevent, as 
the opinion points out. 

The Court held that the claim being a mere common 
debt , not reduced to judgment, creating no lien upon 
the sequestered fund in the hands of the Custodian, and 
the claims of the Government of the United States 
against it for possible damages , etc., not having been 
determined as yet by Congress, that it was not a proper 
claim against the Custodian to be enforced by the 
Courts in the present condition of the law, and that it 
was the duty of the Custodian• to defend his possession 
until Congress had determined what the United States 
Government would do with the property. The Court 
placed its decision ultimately upon the technical ground 
that the claim did not properly arise “with reference to” 
the property in the hands of the Custodian within the 
meaning of the Act under the particular circumstances 
of the case. 

It would seem to go without saying that the broad 
and elastic statutory phrase “with reference to” can in 
no case be construed and applied, except in connection 
with the particular facts of a given case, as the Court in 
its Opinion is careful to make clear. The language was 
advisedly used in the Act with a view to its suseeptibil- 
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ity to varied application, as justice and expediency in 
particular cases might require, leaving a large discre¬ 
tion to the tribunal administering the law in applying 
it. “With reference to'’ as used in the Act is not a hard 
and fast term of mathematical precision, but one of 
loose and general description, equivalent in common 
usage to the interchangeable phrases, in relation to, in 
respect to, and in regard to. (See Century Dictionary.) 
There is nothing contrary to this in the decision of the 
U. S. Supreme Court when the Opinion is carefully read. 
What then are the facts in the James case which dis¬ 
tinguishes it sharply from the Banco Mexicano case, and 
bring it within the terms of the Act? 

(1) The Deutsche Bank was a German national hav¬ 
ing its principal office in Berlin, a formidable financial 
instrument or agent of the German Government—Ger¬ 
man in origin, sympathy and hostility. 

Madame James on the other hand was an American 
born woman and citizen who some years before the war 
had married a German citizen who after the commence¬ 
ment of the war is said to have divorced her. She was at 


most a technical alien enemy under the Act, and the 
property sequestered whs her separate estate. The dis¬ 
tinction is obviously important in construing and apply¬ 
ing the Act with reference to its objects. 

(2) Congress has not yet declared what disposition 
it will make of the sequestered property of German citi¬ 
zens generally; or what claims it will require to be satis¬ 
fied out of it; such as the claims of American citizens 
arising out of the sinking of the Lusitania and other 
damages inflicted upon them before and after the United 
States entered the war. Such sequestered property still 
retains the character of enemy property in the hands of 
the Custodian and is still the property of the United 
States, to do with as it will. Not so, however, as to 
Madame James' property which was placed in an entire- 
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ly different category by the amendment of June 5, 1920, 
to Section 9 (e). Congress then declared its purpose 
with respect to the repatriation of the sequestered prop¬ 
erty of American women who had married foreign sub¬ 
jects, including Germans, and conferred the power upon 
the President acting through his representatives to re¬ 
turn such sequestered property to them on proper appli¬ 
cation and proof. And the Custodian acting under this 
authority and upon the advice of the Attorney General 
in May, 1922, was proceeding to allow Madame James, 
the judgment-debtor’s claim to the restoration of her 
sequestered property, if he had not virtually or formally 
allowed it; and it was about to be turned over to her 
as plaintiffs apprehended in Europe when the suit of 
Countess de la Mettrie and her brother, Count de Gas- 
quet James, was begun in the Supreme Court of the Dis¬ 
trict of Columbia, and the payment to the judgment- 
debtor stayed; and thus far prevented from diversion 
from her judgment-creditors in the State of New York. 

There is, therefore, no claim made to this property 
by the Government of the United States. And it fol¬ 
lows, of course, there can be no proper contest between 
the United States and the judgment-creditors of Madame 
James, who were prevented from satisfying their judg¬ 
ments out of it by the seizure of the property by the Cus¬ 
todian and their proceedings stayed. All the Govern¬ 
ment would appear to be properly interested in is the 
return of the property to those having rightful claim to 
it through Madame James. 

The concluding language of the Opinion in Banco 
Mexicano case is that “It is the duty of the Custodian to 
defend his possession according to law until Congress 
has determined what disposition it will make of the prop¬ 
erty” has no application to the James case, since Con¬ 
gress has declared what disposition is to be made of the 
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sequestered property of American women marrying for¬ 
eigners in Madame James’ situation. 

And it was upon this ground that the Supreme Court 
affirmed the dismissal of the complaint. (263 U. S., at 
p. 234.) 

(3) Another important distinction between the two 
cases is the fact dwelt upon with so much emphasis in 
the Opinion of the Banco Mexicano case —vhat the Mexi¬ 
can bank had not obtained a judgment against the Ger¬ 
man bank, and was at most a common creditor of the 
latter. This the Court regarded as an infirmity of the 
Mexican Bank case, which placed it outside of the provi¬ 
sions of the Act respecting the debt-claim of aliens. The 
Opinion said: 

“This is a plain case of debtor and creditor be¬ 
tween the German and Mexican banks'’ 

In the James case the judgment was rendered in 
1915 against her for a failure to turn over trust funds, 
and was sustained on appeal by the highest Court of 
the State. 

(4) The Opinion further refers to the fact that: 

“There is nothing to indicate that the contract 
between the two banks (the Mexican bank and 
the German bank) which placed any limitation 
upon the disposition which the German bank 
might make of the borrowed money after it was 
delivered. It was free to send the money out of 
the country * * * The transaction im¬ 

posed no duty upon the German bank either con¬ 
tractual or moral, or by commercial custom, ex¬ 
cept to pay the loan when due according to law.” 

This is of especial importance in view of the express 
purpose of the Act, which was to prevent German money 
and property from fighting for Germany. 

But the case of Madame James is far different in this 
as in other respects pointed out. The money and prop- 
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erty sequestered was not borrowed or acquired by her 
during the war, but had constituted part of her separate 
estate inherited from her father, Colonel George Wash¬ 
ington Pratt, out of which she had created a voluntary 
trust for her own benefit for life in the Farmers Loan & 
Trust Company of New York in 1887. At the time the 
property was seized by the Custodian in March, 1918, 
and subsequently, there was outstanding and unpaid a 
judgment of the Surrogate’s Court of Ulster County, 
N. Y., surcharging her account of executrix of an estate 
which was under administration in that Court, for funds 
of the estate withheld by her, which belonged in part to 
the plaintiffs judgment-creditors, and which the Surro¬ 
gates’ Court retained jurisdiction to collect, by execu¬ 
tion, and has ever since been endeavoring to collect. 
(See Central Nat. Bank v. Stevens, 169 U. S., 432; Lou - 
ther v. Louther, 115 N. Y. App. Div., 307. 

Madame James, the judgment-debtor, therefore—un¬ 
like the Deutsche Bank—was not only under a moral and 
legal obligation not to remove her property from the 
State of New York to avoid her judgment-creditors, but 
was forbidden so to do or attempt to do, as all persons 
were forbidden to assist her in so doing, by the laws, 
civil and penal, of the State, such acts constituting a 
crime under Sections 1173-4, etc., of the New York Penal 
Code. 

We understand that the decision in the Banco Mexi- 
cano case is regarded by Madame James, if not by the 
former Attorney General, as an authority, authorizing 
the Custodian to do for her what she cannot do for 
herself without eoinmiting a crime under the laws of the 
State of New York, by removing her property from the 
reach of her creditors by, first, seizing it under the 
Trading with the Enemy Act; second, staying the cred¬ 
itors by such seizure; third, awarding under the Amend¬ 
ment of June 5, 1920, restitution of the sequestered prop- 
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erty to her directly, she being and residing permanently 
in Europe; and fourth, by throwing the plaintiffs out of 
Court in the pending action, under the Act, in the Dis¬ 
trict of Columbia, upon the ground that their claim for 
this interference with the collection of their judgment 
out of this property, does not arise with reference to such 
property. 

If there was an established right to collect the judg¬ 
ment out of any property of the judgment-debtor within 
the jurisdiction of the Court that rendered it; and that 
right was obstructed in its exercise by the seizure of the 
property by anybody , it gave rise to a claim of some 
sort; and if the claim did not arise with reference to 
property seized it is difficult to state or imagine what it 
did arise with reference to. It could of course have arisen 
with reference to nothing else, and to assert the contrary 
is to pervert the meaning of language; and offend com¬ 
mon sense and common justice, and is mere sophistry. 
Such a juggling of the war measure known as the Trad¬ 
ing with the Enemy Act to assist a judgment-debtor, 
after the war, to evade her judgment-creditors in the 
collection of their judgment is a perversion of the law, 
which no American Court can be expected to sanction, 
and which it does not seem possible that any Attorney 
General of the United States can be induced, f or any 
purpose, to tolerate, much less to advocate when fully 
advised of the situation. 

A judgment is something more than a common debt; 
it is a super-debt or claim to which the immediate right 
of collection out of the judgment-debtor’s property at¬ 
taches, and the enforcement of which is guaranteed by 
all the power of the State. So subject is the property of 
the judgment-debtor to the judgment that it is made a 
crime, as shown above, to remove it or to assist in re¬ 
moving it from the reach of creditors of the State for 
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the purpose of avoiding their claims. The laws upon 
this subject are too familiar to require citation. 

That the Court in the Banco Mexicano case never in¬ 
tended to immolate the rights of judgment-creditors and 
State laws upon any narrow and rigid construction of 
the phrase “with reference to” occurring in the Trading 
with the Enemy Act, is conclusively shown by that por¬ 
tion of its Opinion where it says: 

“There are conceivable instances where a plain 
case of debt might arise with reference to the 
money or other property taken over by the Custo¬ 
dian” 

The examples suggested by the Court are not exclu¬ 
sive, and do not limit the comprehensive nature of the 
exception. 

It may be observed in passing that the Court holds 
that (< the word debt is used indifferently in those provi¬ 
sions to designate the obligation of the debtor and the 
claim of the creditors” 

The reasoning of the Opinion would seem to indicate 
that the James case would fall clearly within the Amend¬ 
ed Act, and that the claim of the plaintiffs would be nec¬ 
essarily held to arise with reference to the sequestered 
property, and the jurisdiction of the Court in the action 
sustained, as to this ground of objection. 

There would seem also to be little doubt that if it 
shall be made to appear that France accords reciprocal 
rights to American citizens in sequestered property to 
those accorded to French citizens by the Trading with 
the Enemy Act, that the Court if it does not direct the 
Custodian and Treasurer of the United States to turn 
over the property of the judgment-debtor in their pos¬ 
session, directly to the judgment-creditors to apply on 
their judgments and executions, that it will direct the 
property to be returned to the Farmers Loan Trust 
Company in the City of New York, where it can be sub- 
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jected to the. process and brought under the control of 
the State Courts. That such power exists under the 
amended Act, there can be no doubt. 

The proceeding in the Surrogates' Court of Ulster 
County, N. Y., was not terminated but was still pending 
at the time the property was seized. 

In the Central Nat. Bk. v. Stevens (169 U. S., 432) 
the Supreme Court said: 

“But it has been frequently determined by this 
Court that the jurisdiction of a court is not ex¬ 
hausted by the rendition of the judgment but con¬ 
tinues until the judgment shall be satisfied. Thus 
it was said in Riggs v. Johnson County , 6 Wall. 
186, ‘that process subsequent to judgment is as es¬ 
sential to jurisdiction as process antecedent.’ And 
in Army v. Supervisors, 11 Wall. 136, it was said: 
‘An execution is the end of the law T , it gives the 
successful party the fruits of his judgment (U. S. 
v. Nourse , 9 Pet. 8, 28).’ But it is scarcely neces¬ 
sary to quote authorities to show that to deprive 
a court of the power to execute its decrees is es¬ 
sentially to impair its jurisdiction. Juris effectus 
in executione consist it” 

Louther v. Louther, 115 App. Div., 307 (N. Y.), holds 
that an action will not be deemed terminated until judg¬ 
ment is satisfied. 

Can a Court of Equity disregard the continuing juris¬ 
diction of the Surrogate’s Court to enforce obedience to 
its decree and the inchoate right of the judgment-credi¬ 
tors in the property of the judgment-debtor, in decreeing 
the disposition of the seized property in the hands of the 
Custodian and Treasurer, by holding that their claims 
against it do not arise with reference to the property? 

The judgment (which is a perfected debt) carries with 
it the right to collect it out of the property of the judg¬ 
ment-debtor. They are practically inseparable. When 
you interfere or prevent the collection of the debt the 
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cause of action arises out of the debt and the interfer¬ 
ences with its satisfaction out of the particular property 
to be reached—at least “with reference” to it. In the 
Banco Mexicano case there was no judgment, which was 
emphasized in the Opinion of the Court and the Supreme 
Court. 

Part of the sequestered property in the case at bar 
was a voluntary trust, which was not subject to execu¬ 
tion, but after return of executions unsatisfied, could be 
reached by a judgment-creditor’s action. 

Schenck v. Barnes (156 N. Y., 316) puts this question 
at rest in New York. It holds that a person cannot place 
his property in trust with remainder over receiving a 
beneficial interest for life, and thereby put the life estate 
beyond the reach of his creditors. 

Whittemore v. Equitable Trust Co., 162 App. 

Div., N. Y. 607; 

N. Y. Code C. P., Secs. 2463-1391; 

Gilman v. McArdle, 99 N. Y., 451. 

The issuance of executions and their return unsatis¬ 
fied was a necessary preliminary to a judgment-creditors 
suit to reach equtable assets and to commencement of 
supplementary proceedings. 

All means, but the present suit, of collecting the judg¬ 
ment out of the debtors property were suspended by the 
sequestration (Act. Sec. 9 (f).) 

Such an application of the Act as the Court below 
made results in confiscating the friendly creditor’s prop¬ 
erty instead of the enemy’s, which never could have been 
intended by Congress. 

The Supreme Court in affirming the dismissal of the 
complaint in the Banco Mexicano case concludes its 
Opinion in the following pertinent words: 

“Therefore, the prayer of the bill of complaint 
should be denied. We are constrained to this 
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because we agree with the Court of Appeals that 
this suit is, in effect, a suit against the United 
States, and all its conditions must obtain.” 

(The italics are ours). The intimation is very clear, 
that if the suit had been, in effect, a suit between private 
individuals, in which the United States had no interest, 
except to turn the property over to such person or per¬ 
sons as the Court found to be entitled to it, in short, the 
interest of a stakeholder, that the decision would or 
might have been different. Otherwise there would seem 
to have been no occasion for the concluding statement 
quoted. 

And this emphasizes the importance of the testimony 
offered by the plaintiff to show the fact (if left in doubt), 
that the sequestered property in the hands of the Cus¬ 
todian and Treasurer was about to be turned over to 
her, on her application, which had been recommended 
for allowance, when this suit was commenced; and much 
of which evidence was excluded by the Trial Court under 
plaintiffs exception, which will be noticed under the fol¬ 
lowing point. 


POINT IV. 

The plaintiffs claim, and sought to show that the 
present suit is in effect a contest between judgment- 
creditors of an American Court against a judgment- 
debtor, who is trying to evade its decree and process, 
and in which the United States has no interest except 
that of a custodian or stakeholder. And the evidence 
offered by the plaintiffs in support of this contention 
which was excluded by the trial court was material and 
competent, and its rejection was reversible error. 
(Assignments of Error Nos. 8, 9, 17, Rec., p. 18-19.) 

Assignment of Error No. 8. 

It had been conceded that the defendant James had 
filed her claim for restitution of the sequestered funds 
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with the Custodian on December 24, 1920. After an 
examination by plaintiff’s counsel of some of the papers 
relative to the application and its allowance in the Attor¬ 
ney General’s office, the Special Assistant Attorney Gen¬ 
eral in charge of the case, agreed to produce all the 
papers in the matter in Court, with the same effect as if 
subpoenaed by a subpoena duces tecum —and did so pro¬ 
duce them, when an attempt to put certain of them in 
evidence by the plaintiff’s counsel was steadily opposed 
by the Attorney General, who was sustained through¬ 
out by the Court on various objections and grounds. 

It was of course important to show that the funds in 
the hands of the Government were funds that the United 
States had by the Amendment of June 5, 1924, Sec. 9 (b), 
declared its purpose to relinquish all claims to, as enemy 
property, and made available, and was about to turn 
over, to the defendant, James. The Application of 
Madam James filed December 24, 1920, with the Cus¬ 
todian; the proofs filed in support of her claim to resti¬ 
tution, and the recorded action of the Government upon 
the Application, were most material on the question of 
the status of the property, whether of the class to which 
the Government had released its claim, and thus ceased 
to be a real party in interest, or the class of sequestered 
enemy property, as to the disposition of which Congress 
has not yet declared its purpose. 

The evidence was not only material on the question 
of jurisdiction as argued in the preceding point, but was 
material in showing the attempt of the defendant judg¬ 
ment-debtor to remove her property from the reach of 
her judgment-creditors through the instrumentality of 
the Alien Property Custodian and Treasurer, and to 
obtain a decree of a Court of Equity to accomplish such 
fraudulent and criminal purpose. This evidence was of 
the very gist of the suit. The rulings excluding the evi¬ 
dence were varied and difficult to follow. 
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All the papers referring to the claim of Madam James 
were at first stated by the Government’s counsel to be 
in Court, accompanied by his refusal to produce them 
unless ordered to do so by the Court (Rec. p. 64). 

There followed a long attempt to get the papers in 
evidence. The Court required plaintiffs’ counsel to 
specify the particular papers wanted, and counsel began 
by calling for the defendant’s claim application for resti¬ 
tution filed December 24, 1920; then the affidavits and 
other proofs filed in reference to the claim ; and the report 
filed recommending the allowance of the claim, and vari¬ 
ous other papers, which he offered in evidence. 

(See Asst. Error No. 8, a, b, c). All of which the 
Government’s counsel refused to produce, and finally 
refused to say whether the papers called for were in 
Court or not, and was sustained by the Court. Plain¬ 
tiffs’ counsel then offered in evidence all the papers per¬ 
taining to the claim which the counsel had in a bundle 
in Court; the Court excluded them, upon the ground 
that it did not appear that the papers specifically called 
for were in Court. 

Plaintiffs’ counsel then called the Assistant Deputy 
Attorney General to the witness stand to prove by him 
what papers he had brought to Court under the stipula¬ 
tion, but the learned Court refused to have him sworn. 

The Court finally excluded all the evidence thus of¬ 
fered on the ground of 'privilege. (Rec. pp. 67-68). 

It was not claimed that any Government secret was 
involved. The Custodian was acting in a judicial capac¬ 
ity upon a claim filed in his office by the defendant. 
That such a claim was filed on December 24, 1920, was 
not denied. Why then was the plaintiff not entitled to 
prove it by putting it in evidence, and every other docu¬ 
ment relating to the disposition made of it, the same as 
a Court record? The proceedings of the Custodian are 
not Star Chamber proceedings, and are not privileged 
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as State secrets; they should be available as evidence in 
the courts of justice when material. We can understand 
why Madam James should not wish to have her judg¬ 
ment-creditors know what disposition was being made 
of the sequestered property until it should be turned 
over to her, and wish to have it regarded as a “State 
secret”; but why the Custodian or the Attorney General 
should wish to so regard it is not so clear. 

The ruling excluded all evidence in the possession of 
the Custodian or Attorney General’s possession of claims 
filed under the Trading with the Enemy Act, or their 
disposition, without regard to their relevancy and with¬ 
out examination—upon the sweeping ground of Privilege. 
Appellants submit that this is an extension of the rule 
of privilege seriously prejudicial to the administration 
of justice and without precedent, and constitutes rever¬ 
sible error. 

Assignment of Error 9. 

The Court erred in refusing to allow the Assistant 
Deputy Attorney General to be sworn and examined in 
regard to the papers which he had brought to Court, 
which was duly excepted to (Rec. pp. 66-67). 

Assignments of Error 10, 11, 12, 13, 14. 

The Court erred in excluding the evidence of the New 
York Sections 1171 and 1172 of the New York Criminal 
Code making it a crime for a debtor to remove his prop¬ 
erty to avoid its being made liable for the payment of 
his debts or levied upon by execution, etc., and for any 
one to assist him in so doing; and other provisions of 
the statutory law of New York with relation to fraudu¬ 
lent transfers and other remedies provided by the Code 
of Civil Procedure, which were all ruled out as imma¬ 
terial and irrelevant (Rec. 75, 67). 

Upon the merits of the case, which is in effect a judg- 
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ment-creditor’s bill under the Trading with the Enemv 
Act, to prevent a fraudulent transfer of a judgment- 
debtor’s property it was certainly material to show what 
the law of another State was, which the absentee defend¬ 
ant-debtor was trying to evade by having the property 
delivered to her out of the State of New York, and in 
Europe. 

Assignment of Error 17. 

For the purpose of showing that the Alien Property 
Custodian held the sequestered property of Madam 
James to be returned to her on January 3, 1921, plaintiffs 
put in evidence a document in the James’ Claim (5309) 
from the Custodian’s files which was received and marked 
Plaintiffs’ Exhibit 12 (Rec. p. 136—printed pp. 141-142). 
Subsequently counsel for the Government attempted to 
add to this document by oral statements not under oath, 
which plaintiffs’ counsel objected to unless the counsel 
went on the stand and submitted to cross examination, 
which the learned trial Court refused to allow, and ex¬ 
cluded the document which had been previously admitted 
in evidence (Rec. pp. 136-140). Exception to the ruling 
duly appears. 

The Exhibit so stricken out after its admission in 
evidence was of great importance as it tended to show 
that the Custodian had allowed Madam James’ claim, as 
it distinctly refers to “property to be returned which 
had been taken over in her name. Its admission broke 
through the wall of exclusion which the Court’s rulings 
had built around the records of the Custodian relating 
to Madam James’ claim to restitution and its allowance, 
which the Government’s counsel hastened to close up, 
as soon as he discovered what the effect of the document 
was. The record will be found not to justify any of 
the grounds upon which with heated declamation the 
counsel persuaded the Court to exclude the document 
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previously admitted. The evidence of this document 
bore directly upon the basic question, as to whether the 
contest was in effect between Madam James and the 
plaintiffs as the real parties in interest, or between the 
plaintiffs and the Government of the United States as 
the real parties in interest, or the Government as a 
stakeholder 

It is submitted that ruling of the Court in the matter 
constitutes reversible error. 

THE RECEIVERS APPEAL. 

(No. 4138) 

Assignments of Error 
(Rec. p. 55.) 

The learned Court erred in denying the petition 
of the Appellant David Keane, Receiver, to intervene 
in the suit (1) as a matter of right (2) as matter of dis¬ 
cretion (3) in entering the order appealed from. 

On the 18th day of June, 1923, David Keane of the 
City of New York was appointed by the New York 
Supreme Court Receiver of “all the property, debts, 
equitable interests, right and tilings in action, effects and 
estate” in a proceeding supplementary to execution be¬ 
gun by George Pratt de Gasquet James, in said Court 
(Rec. pp. 43-44), and was likewise appointed such Re¬ 
ceiver in a similar proceeding brought by Pauline Andree 
de la Met trie in Oneida County, N. Y., by the County 
Judge of said County on July 28, 1923 (Rec. pp. 45-47). 

On the 13th day of July, 1923, an order was made 
by the Special Term of the New York Supreme Court 
ordering and directing the Receiver, among other things, 
“to intervene in an action now pending in said Supreme 
Court of the District of Columbia brought by Pauline 
Andree de la Mettrie and George Pratt de Gasquet James 
against Elizabeth Pratt de Gasquet James and others 
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to recover the property of the said Elizabeth Pratt de 
Gasquet James sequestered by the Alien Property Cus¬ 
todian during the war,” which was the above entitled 
action (Rec. pp. 49-50). 

On September 21, 1923, the Receiver filed and served 
his petition and notice of motion in the Supreme Court 
of the District of Columbia, praying to be made a party 
plaintiff or defendant in the said pending cause for the 
purpose of asserting his rights as Receiver to the seques¬ 
tered property of the defendant James and for other 
relief (Rec. p. 35). 

The said motion was brought on for hearing before 
Mr. Justice Hoehling and referred by him to Chief 
Justice McCoy, the justice trying the said cause. 

At the resumption of the trial on October 2, 1923, the 
motion of the Receiver was heard by the learned trial 
Judge and denied, in the following language: 

“I shall deny the motion for leave to intervene 
and you may take an exception” (Rec. p. 64). 

A formal order denying the motion was thereafter 
made and entered on December 17, 1923. The order 
appealed from (Rec. pp. 54-55). 

Immediately upon the denial of the Receiver’s motion 
for leave to intervene and at the conclusion of the argu¬ 
ment thereon on October 2, 1923, the plaintiffs moved 
upon the said papers filed, and on their own behalf to 
amend the amended bill for the purpose of bringing in 
the Receiver, who had acquired an interest in the seques¬ 
tered property of Madam James, that such interest might 
be determined. 

This motion was also promptly denied by the Court, 
upon the ground that it did not differ from the Receiv¬ 
er’s motion previously denied (Rec. p. 64). 

The trial was concluded on December 1, 1923 (Rec. 
p. 135). 


It appeared then by the Receiver’s petition (1) that 
he had been appointed by the New York Supreme Court 
and the County Court of Oneida County as well, and 
qualified as Receiver in supplementary proceedings of 
“all the property, debts , equitable interests, rights and 
things in action effects and estate, real and personal ” 
(Rec. pp. 39-40): (2) that by the filing of the order the 
Receiver under the New York law Civil Practice Act 809 
became vested with the title to all the property of the 
judgment-debtor (Rec. p. 40); (3) that under the law of 
the State of New York the Receiver in supplementary 
proceedings represents not only the judgment-creditors 
for the purpose of paying their judgments out of the 
property of the judgment-debtor collected by him, but 
also the judgment-debtor, for conserving her estate and 
paying the balance of the same, if any, after payment 
of the judgment-creditors to the debtor (Rec. pp. 41-42): 
(4) that upon information and belief, the application of 
the defendant James filed with the Custodian on Decern- 

i 

ber 24, 1920, for restitution of her sequestered property 
in the hands of the Custodian under the Amendment of 
the Trading with the Enemy Act of June 5, 1920, had 
been allowed, and the property was about to be turned 
over to the defendant James when this action was com¬ 
menced and its payment stayed (Rec. p. 39): (5) that 
the judgment-debtor being absent from America, notice 
of the application for the order was duly served on her 
agent and attorney in fact, George M. Weaver (Rec. 
p. 44): (6) that the Supreme Court of New York author¬ 
ized and directed its said Receiver to make application 
to the Supreme Court of the District of Columbia to 
intervene in this action (Rec. pp. 49-50, Ex C). 

Other allegations of the petition, and reply affidavit 
of J. Noble Hayes shows that the Receiver had acted 
with due diligence in making the application, in the sus¬ 
pended situation of the case, which was awaiting the 
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return of a commission sent out to France to take testi¬ 
mony (Rec. p. 42, Affd. Ilaycs, pp. 51-54). 

No denial of the allegations of the petition has been 
made, except such as may be inferred from the short 
reply affidavit of the Special Assistant Attorney General, 
Dean Stanly, in which he alleges that he has been unable 
to find any records, which show that the claim of Madam 
James has been acted upon by anybody having authority 
to act (Rec. pp. 50-51). 

This affidavit was made on October 2, 1923, the same 
day on which the papers referring to the claim in a 
large bundle were brought into Court by Mr. Stanley 
under a stipulation which was a substitute for a sub¬ 
poena duces tecum , and which he successfully resisted 
every effort of plaintiffs’ counsel to put in evidence to 
prove the facts in relation to the claim and its allow¬ 
ance, as opposed to the conclusion of his affidavit. 

There can be no doubt of the power of the Court with 
all the parties in interest before it, including, of course, 
the Receiver, to decree the payment of the money and 
property to the New York Receiver under the Amend¬ 
ment of June 5, 1920. The Receiver represents the entire 
interest of the judgment-debtor and could enforce her 
rights to a restitution of the property. She, of course, 
being a party to the suit would have full opportunity 
to be heard on the merits; and the plaintiffs would not 
in all probability oppose such a disposition of the prop¬ 
erty, which would restore it to the jurisdiction of the 
New York Courts, the custodian—now a custodian pure 
and simple—would of course be protected by any decree 
the Court might make. 

Full power is conferred by the Amended Act Sec. 9b 
(3) to direct the turning over of the sequestered prop¬ 
erty without application therefor in the case of an 
American woman who has married a German citizen, 
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when the sequestered property came from her (Sub 
Sec. 3). In such an event, and— 

“Then the President, without any application 
being made therefor, may order payment, convey¬ 
ance, transfer, assignment or delivery of such 
money or other property held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the United 
States, or of the interest therein to which the 
President shall determine such person entitled, 
either to the said owner or to the person by whom 
said property was conveyed, transferred, assigned, 
delivered or paid over to the Alien Property Cus¬ 
todian.” 

And See Sub Sec. (c). 

That the Court has all the powers of a Court of 
Equity to dispose of the fund to accomplish the ends of 
justice and equity, there could seem to be no doubt. 

Fowler v. Custodian (supra ,); 

Stoehr v. Wallace (255 IJ. S. 245). 

Judge Hand in the Fowler case referring to the pro¬ 
visions of the Act requiring that after the commence¬ 
ment of a suit by a claimant the sequestered property 
shall be retained by the Custodian until final decree, 
says that he can discover no reason for it “unless the 
provision means that after suit is brought exclusive right 
to determine the ultimate disposition of the property 
shall be in the Court.” 

“The Court of Chancery, that great receptacle of all 
undefined powers and remedies,” is seldom at loss in 
necessity for a remedy to prevent a total failure of jus¬ 
tice when an extraordinary case like that at bar is 
presented. 

The Act refers these controversies to the Courts of 
Equity designated. It is unthinkable that it should have 
been the intention of Congress to invoke the powers of 
a Court which it first proceeded to render impotent. 
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A Court of Equity cannot act, as such, without allow¬ 
ing the full play of all its inherent and constitutional 
powers. Once its jurisdiction attaches, the principles 
which govern such Courts spring into full life and vigor 
and control the cause and direct the relief to be admin¬ 
istered. Spiegelberg v. Garvan (260 Fed. R., 302.). As 
was recently said by the New York Court of Appeals in 
Bergovitz v. Houlberg (decided March 21, 1921, 230 
N. Y., 261): 

“Jurisdiction exists that right may be main¬ 
tained. Rights are not maintained that jurisdic¬ 
tion may exist. The People in establishing the 
Supreme Court to administer the law did not 
petrify the law which the Court is to administer. 
Matter oj Stillman , 139 N. Y., 337; Clapp v. Mc¬ 
Cabe , 84 Hun, 379, 135 N. Y., 525, Court Art. I. 
Sec. 16. ,; 

Ober v. Gallagher, 93 U. S., 199; 

Ward v. Todd , 103 U. S.,329; 

Byers v. McAuley, 149 IT. S., 623; 

Gormley v. Clark, 134 U. S., 338; 

16 Cyc. 181 and 106 Note C. and cases there 
cited; 

11 Cyc. 847, Note and cases there cited; 

Baily v. Hornthal, 154 N. Y., 648. 

It is equally evident that if this suit were dismissed 
the property might be turned over to Madam James 
under her pending application or without any applica¬ 
tion, anywhere outside of the State of New York and 
elude thus her judgment-creditors completely, and reach 
her in Europe, where she could dispose of it with im¬ 
punity; and that is what the present suit seeks to pre¬ 
vent (Sec. 9b (3) and C). 

Two principal questions of law presented by the Re¬ 
ceiver’s motion, and by the present appeal are: 

(1) What effect upon the title to the property of a 
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judgment-debtor has the appointment of a Receiver of 
his property by a New York Court, in proceedings sup¬ 
plementary to execution, under the laws of that State, 
and generally in the United States, with respect to 
divesting the title of the judgment-debtor and transfer¬ 
ring it to such Receiver? 

(2) How far, under American law, will a Receiver of 
the property of a judgment-debtor, appointed by the 
courts of one State, be recognized, and his title upheld 
and enforced, as to property of such debtor located within 
such other or foreign State? 

( 1 ) 

The Law of the State of New York, and generally of 
all the American States, is that the appointment of a 
Receiver divests the person of whose property, both real 
and personal, he is appointed such receiver, and vests it in 
the Receiver. 

The Civil Practice Act of the State of New York pro¬ 
vides as follows: 

“Section 809. Vesting of Property in Receiver. 

The property of the judgment-debtor is vested 
in a receiver who has duly qualified, from the 
time of the filing of the Order appointing him or 
extending his receivership, as the case may be, 
subject to the following exceptions: 

1. Real property is vested in the receiver only 
from the time when the order or a certified copy 
thereof, as the case may be, is filed with the Clerk 
of the Court where it is situated. 

2. When the judgment-debtor, where the order 
is filed resides in another County of the State, his 
personal property is vested in the receiver only 
from the time when a copy of the order, certified 
by the Clerk in whose office it is recorded, is filed 
with the Clerk of the County where he resides.” 

The American-English Encyclopedia of Law, Vol. 23. 
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p. 1088, states the law of the acquisition of title by a 
receiver as follows: 

“Under various State Statutes relating to the 
appointment of receivers of corporations, or the 
appointment of Receivers in supplementary pro¬ 
ceedings, it has been held that the Receiver takes 
title to both real and personal property merely by 
virtue of the order of his appointment.” 

and cases cited in all the States and cases in the Federal 
Courts. See also: 

Reynolds v. Etna Insurance Co., 160 N. Y., 
635; Mulsten v. City of N. Y., 213 N. Y., 308; 
Matter of Holton v. Robinson , 30 App. Div. (N. 
Y.), 46; Matter of R. S. T. & R. Co., 136 N. Y.. 
173, and cases there cited. 

People v. Cocks, 162 App. Div. (N. Y.), 453; 
Steinert v. Van Aiken, 165 App. Div. (N. Y.), 
206; Matter of Lennox, 57 App. Div. (N. Y.), 515, 
affirmed on appeal in 167 N. Y., 623. 

The leading case of Porter v. Williams (9 N. Y. Court 
of Appeals, 142), holds that a Receiver in supplementary 
proceedings under the New York Statutes is vested with 
the title to real and personal property by force of his 
appointment, without any assignment, and as he rep¬ 
resents the creditor as well as the debtor he may main¬ 
tain an action to set aside a prior fraudulent conveyance. 
The opinion states that this was the law before the 
Code, citing Mann v. Pentz, 2 Sandf. Ch. 257. 

In Matter of S. S. T. B. Co. (136 N. Y. at p. 173) 
the Court of Appeals of New York said: 

“The question of the effect of the appointment 
of a receiver upon the title to the property of the 
person or corporation for which he is appointed 
is not a new one. In Mann v. Pentz, 2 Sand. Ch. 
257, it was said when the appointment of a re¬ 
ceiver was completed, the title to all property and 



effects which were subject to the order vested in 
him. To the same effect are Porter v. Williams, 
9 N. Y., 142-148, and Van Alston v. Cooke, 25 
N. Y., 489-496 * * * Matter of Christian J. 
Co., 128 N. Y., 550.” 

Under the New York Statute as interpreted by its 
Courts, it is the duty of the Receiver to collect and 
apply the assets of the judgment-debtor under the super¬ 
vision of the Court and apply them to the payment of 
the judgments of the judgment-creditors, at whose in¬ 
stance and in whose supplementary proceedings he was 
appointed in order of their diligence. 

Boucker Contracting Co. v. Callahan Co., 218 N. 

Y., 321; 

Ward v. Baker, 186 App. Div. (N. Y.), 652. 

The foregoing authorities seem to establish, beyond 
question, the rule in New York and the States of the 
Union generally, of the vesting of the title to property 
in a Receiver, whether a mere Equity Receiver or a 
Statutory Receiver. 

The extra territorial effect of an Order appointing a 
Receiver is not absolute, but depends upon comity, 
which is uniformly extended, in recognition and sup¬ 
port of the Receiver’s title, where it does not conflict 
with the public policy of the foreign state , nor prejudice 
the rights of its citizens. 

The above is the rule prevailing in the Courts of the 
States of the Union generally if not universally. 

The question has been much discussed in the American 
Courts, and considerable difference of opinion existed on 
it in the earlier decisions and since the case of Booth v. 
Clark, 17 How. (U. S.), 322, which held that there was 
no right of recognition of a Receiver appointed by the 
Courts of one State by the Courts of another State under 
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Article IV, Sec. I of the United States Constitution, 
which provides that: 

“Full faith and Credit shall be given in each 
State to the Public Acts, Records and judicial 
Proceedings of every other State,” etc. 

The case has been since distinguished as not to apply 
to the recognition of foreign receivers upon the prin¬ 
ciple of comity, and such is the common practice between 
the states. 

The following authorities clearly support this view of 
the law of inter-state reciprocity. 

The Rule is stated in 23 American & Eng. Enc. Law, 
p. 1108, as follows: 

“While receivers have not of right, any extra 
territorial jurisdiction, receivers appointed by 
the Courts of one State, as a rule, recognized and 
protected, and their rights enforced as a matter 
of comity by the courts of another, when this can 
be done without conflict with the public policy of 
the latter state, and without prejudice to the 
rights and interests of its citizens.” 

In Bernheimer v. Converse, 206 U. S., 516, at p. 534, 
the Court, Justice Day writing, says: 

“It is objected that the receiver cannot bring 
this action, and that Booth v. Clark, 17 How, 322; 
Hale v. Allison, 188 U. S., 56, and Great Western 
M. Co. v. Haines, 198 U. S., 581, are cited and 
relied upon. But in each and all of these cases it 
was held that a chancery Receiver having no 
other authority than that which would arise from 
his appointment as such can not maintain an 
action in another jurisdiction. In this case the 
Statute confers the right upon the receiver, as a 
quasi assignee and representative of the creditors, 
and as such vested with authority to maintain 
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the action. In such cases we think the receiver 
may sue in a foreign jurisdiction. 

Relfe v. Rundel, 103 U. S., 222; 

Howarth v. Angle, 162 N. Y., 179.” 

See also: 

Bur get v. Robinson, 123 Fed. Rep. (U. S.), 262; 

Finney v. Guy, 189 U. S. 335. 

In Howarth v. Angle, 162 N. Y., p. 186 (cited with ap¬ 
proval in Bernheimer v. Converse, 206 U. S., 516) the 
Court, by Judge Vann, said: 

“While foreign receivers cannot sue in this 
State, as matter of right ‘still our courts uphold 
the title of a foreign assignee or receiver upon the 
principle of comity. If the title is by virtue of 
a voluntary conveyance or transfer, it is sustained 
as against all, including even domestic creditors, 
but if it depends upon a foreign statute or judg 
ment it is sustained as against all except domestic 
creditors. Every remedy is afforded to gather in 
the assets unless it would interfere with the policy 
of the state or impair the rights of its own citi¬ 
zens.’ Maborn v. El. Co., 156 N. Y. 196.” 

In Barley v. Gittings, 15 App. D. C. 438, the Court 
after discussing Booth v. Clark (17 How., 327), said: 

“There seems to be no controlling reason why 
the courts of this jurisdiction, exercising a sound 
discretion in the application of the rules of 
inter-state comity, should not upon application 
permit interventions and suits by such receivers 
appointed by state courts when important inter¬ 
ests of creditors and others would be subserved, 
and when to do so, would not contravene the 
policy of local laws or be detrimental to the inter¬ 
ests of domestic creditors.” 

“Whatever may have been the doctrine of 
earlier days the decided tendency of later deci 
sions is towards maintenance of the views above 


expressed. Burnell v. Supreme Setting of Iron 
Hill, 101 Mass., 224; Belden v. Hosner, 101 Mich., 
432; Dumond v. Jewett, 46 La. A., 559; Gilman v. 
H. R.R. & C. Co., 84 Wise., 60; Patterson v. 
Lyde, 112 Ill., 196; Bank v. Lord, 38 Ohio St., 174; 
Castleman v. Templeman, 87 Maryland, 553; Da?/ 
v. Postal Tel. Co., 66 Md., 554; 20 Am. & Eng. 
Encyc., 242-244, and cases cited. We think there¬ 
fore that the Virginia receiver was entitled to in¬ 
tervene in the proceedings below, and it was 
error to dismiss the petition.” 

In Hoyt v. Thompson, 5 N. Y., 320, 340, the N. Y. 

Court of Appeals, speaking through Ruggles, J., said: 

“It is a conceded principle that the laws of a 
state have no force proprior vigori beyond its ter¬ 
ritorial limits. But the laws of one state are fre¬ 
quently permitted by the courtesy of another to 
operate in the latter for the promotion of justice, 
where neither that state nor its citizens will suffer 
any inconvenience from the application of the 
foreign law. This courtesy or comity* is estab¬ 
lished from motives of respect for the laws and 
institutions of foreign countries, and from consid¬ 
eration of mutual utility and advantage.” 

The foregoing authorities sufficiently state the Ameri¬ 
can law as to inter-state recognition of foreign receivers, 
placing the same—where the receivership is not con¬ 
strued as a quasi assignment and therefore treated as 
absolute—upon the ground of comity. 

The rule of international comity remains to be stated. 
There would seem to be no good reason why it should 
differ from comity between the states. However there 
may be one rule of evidence in the State Courts and 
another in the Federal Courts, the one to be applied in 
a given case, depending upon the system of Courts in 
which the suit or proceeding is brought. 

In the leading case of Hilton v. Guyot, 159 IT. S., 113 


5 < 


it was stated: that the rule of reciprocity in giving effect 
to foreign judgments is a part of international juris¬ 
prudence in accordance with which a judgment rendered 
in a foreign country is allowed the same effect only as 
the courts of that country allow to the judgments of 
the country in which the judgment in question is sought 
to be executed. A judgment rendered in France against 
a citizen of this country is only prime facie evidence of 
the justice of the plaintiff’s claim, in the absence of 
any statute or treaty on the subject, since by the laws 
of France, judgments of other countries are reviewable 
upon the merits. 

The rule respecting the appointment of Ancillary Re¬ 
ceivers, when they are necessary, is stated in 23 Ameri¬ 
can & English Encyc. of Law as follows: 

“When a receiver has been appointed by the 
Courts of one state, the courts of another state 
may when necessary or proper appoint an Ancil¬ 
lary Receiver. It is as a rule within the discre¬ 
tion of the Court of the latter jurisdiction whether 
to appoint an Ancillary or an independent re¬ 
ceiver of the assets found within the domestic 
jurisdiction, as it is also discretionary whether if 
an ancillary receiver is appointed the Court will 
appoint the person already appointed and acting 
in the foreign state or some other person selected 
by the Court.” 

If the Ancillary Receiver appointed is the Receiver 
of the foreign state, he is, of course, under the control 
of the Court appointing him as such Ancillary Receiver. 

It would seem that no stronger case could be pre¬ 
sented upon the merits calling for the appointment of 
an Ancillary Receiver. The Supreme Court of the State 
of New York has sent its Receiver into the Supreme 
Court of the District of Columbia and asked that Court 
to assist it in preventing the laws of the State and the 
decree of one of its Courts from being circumvented by 
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a judgment-debtor, to whose rights in the property 
which is the subject of a suit pending therein the Re¬ 
ceiver has succeeded, and to prevent its being removed 
by the debtor from the reach of her judgment-creditors, 
and in violation of the Penal Law of the State. In such 
a case it was clearly error, under this great weight of 
authority to deny the Receiver’s Petition to Intervene. 

Barit 7 / v. Gittings , 15 App. 1). (\ 427, 438; 

Gaines v. Clark, 51 App. D. C. 71; 

r. *N. Trust Co. v. Chicago Terminal l. R. Co., 
188 Fed. 292; 110 0. C. A. 270; 

Loughborough v. McNevin, 74 Cal. 250; 14 Pac. 
309; 

Walker v. Sanders, 103 Minn. 124; 

Leary v. V. S., 224 l T . S. 507; 

Bank of Augusta v. Earle, 13 Pet. 590. 

It will be observed that the interventions of the 
N. Y. Receiver in the suit as the successor to the title 
of the defendant judgment-debtor’s interest in the 
sequestered property would have removed the two 
questions, which were raised against the plaintiffs 
and upon which the bill was dismissed, to wit, French 
reciprocity, and as to the claims arising “with reference 
to such sequestered property” since those questions 
do not arise under the Act, in the case of an American 
citizen claimant, such as the Receiver. Sec. 9 (e). 

Construction of This Act. 

The general rule of statutory construction laid down 
by Justice Miller in the Slaughter House cases is ex¬ 
pressed in the following language: 

“But what we do say, and what we wish to 
be understood, is that in any fair and just con¬ 
struction of any section or phrase of these amend¬ 
ments it is necessary to look to the purpose which 



59 


we have said was the prevailing spirit of them 
all, and the evil which they were designed to 
remedy.” 

The Trading with the Enemy Act’s object was to pre¬ 
vent property from being used to fight the United States 
or its Allies. It was dictated by the same policy which 
was advocated in the Roman Senate at the time of the 
expulsion from Rome of the Tarquins, when they peti¬ 
tioned to be allowed to take their property and its pro¬ 
ceeds with them, and a Senator declared that, “the 
treasure of the Tarquins should be made to fight for 
the Republic rather than against it.” 

U. S. v. Padelford (9 Wall, 531); 

Am. Exchange Bank v. Palmer (256 Fed. R. 

880). 

As was said in Keppleman v. Keppleman, 103 Atl 
R. 27: 


“The Act must be construed in the light of its 
purposes, first , to prevent Acts resulting in detri¬ 
ment to the United States in war; and second, 
not to permit or compel Acts resulting in injury 
to individual aliens without benefit to the U. S.” 

In Am. Exchange Bank v. Palmer (256 Fed. R. 680), 
the Court of Appeals said: 

“Realizing that it was impossible to foresee all 
the questions and contingencies that would arise 
under the Act, Congress confided to the U. S. 
Courts powers of a most comprehensive character 
in Sec. 17 (Sec. 3115 / 2 ), which reads as follows: 

‘That the District Courts of the United States 
are hereby given jurisdiction to make and enter 
* * * all such orders and decrees, and to issue 

such process as may be necessary and proper in 
the premises to enforce the provisions of this Act, 
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with a right of appeal from the final decree or 
order of such court as provided in Sections 128 
and 336 of March 3, 1911, entitled An Act to 
Codify, revise and amend the laws relating to the 
judiciary.’ ” 

To employ the Act to protect an enemy alien from the 
judgment of an American Court rendered in favor of 
citizens of a faithful ally, which accords the fullest pro¬ 
tection to American citizens in its Courts, is to grossly 
pervert its purposes. 

Carr v. Old Dam. Ry., 44 D. C., 533. 

As was said by the Circuit Court of Appeals in Am. 
Exchange Bank v. Palmer , 256 Fed. R., 680: 

“It is a sound principle of statutory construc¬ 
tion, that legislation of a remedial character should 
not be strictly construed as to defeat its evident 
purposes”; 

The Relief Prayed For. 

The appellants, Pauline Andre de la Mettrie and 
George Pratt de Gasquet James, pray that the decree of 
the Supreme Court of the District of Columbia be re¬ 
versed, and a new trial ordered with costs. 

The appellant, David Keane, Receiver, prays that the 
order of the Supreme Court of the District of Columbia 
denying his motion to intervene in the action be re¬ 
versed with costs and the trial court directed to grant 
such motion, with costs to the appellant. 

And the appellants pray for such other and further 
relief on this appeal as may to this Court seem just. 

J. NOBLE HAYES, 

GUY H. JOHNSON, 
Attorneys jor Appellants. 
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CASE NO. 4137—APPEAL OF HETTRIE AND JAMES 


STATEMENT OF THE CASE 

If only the facts necessary and material for 

the decision of this case are stated, the issues 

(i) 
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involved are simple. Appellants in their brief 
have recited many extraneous and immaterial 
facts which can have no bearing whatsoever 
upon the questions before the Court for decision, 
and in this connection attention is particularly 
called to the fact that a considerable portion of 
the evidence supporting these extraneous lacts 
is not binding upon these defendants in any way. 
Much of that evidence is contained in a stipulation 
entered into by counsel for the plaintiffs and 
counsel for the defendant Elizabeth Pratt de 
Gasquet James. (Rec. pp. 68 to 75.) This was 
a stipulation concerning certain facts and was 
offered in evidence by the appellants and accepted 
in evidence in so far as the defendant James is 
concerned, but excluded as to these defendants. 
There can be no question that this is not binding 
and can not be used against these defendants, and 
it is not understood that appellants insist that it 
should be. 

The facts upon which the appellants must rely 
in order to recover are recited in the amended 
bill of complaint, which was filed in the Supreme 
Court of the District of Columbia, the alleged 
grounds for the jurisdiction of that court being 
Section 9 of the Trading with the Enemy Act 
as amended June 5, 1920. (41 Stat. at L. 977.) 

The appellants are citizens and residents of the 
Republic of France. (Rec. p. 2.) 

On March 21, 1915, a final decree and judgment 
were entered in the Surrogates’ Court of Ulster 


County in the State of New York, wherein it was 
ordered, adjudged, and decreed that the appellee 
Elizabeth Pratt de Gasquet James pay the sum 
of $69,754.85 to the present appellant Pauline 
Andre de la Mettrie, and an equal amount to the 
appellant George Watson Pratt de Gasquet James. 

After appeals to the appellate division of the 
Supreme Court of New York and to the Court of 
Appeals of the State of New York from the said 
final decree and judgment of the Surrogates’ 
Court, judgment of the Surrogates’ Court was 
affirmed and modified, and as so affirmed and 
modified was resettled on November 3,1917, and by 
decree entered in the office of the Surrogate on 
that day, the appellee James was ordered to pay 
to the appellant Pauline Andre de la Mettrie 
$65,133.25, and an equal amount to the appellant 
George Watson Pratt de Gasquet James. The 
judgment of the Surrogates’ Court was docketed 
in the office of the Clerk of the City and County 
of New York on December 20, 1919. (Rec. p. 3.) 

On November 5, 1918, the Alien Property Custo¬ 
dian seized and took into his possession certain 
property of the appellee James in the City of New 
York, which property was in the possession or 
under the control of the Farmers’ Loan & Trust 
Company (Rec. bot. p. 3 and top p. 4.) 

On October 18, 1920, execution was issued upon 
the said judgment of the Surrogates’ Court in 
favor of the appellants to the sheriff of the City 
and County of New York, directing him to satisfy 
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the judgment in favor of the appellants out of the 
property of the said James within the County 
of New York. This execution was lodged with the 
sheriff on October 27, 1920. Like executions were 
issued thereafter, the last execution being dated 
February 26, 1921, and lodged with the sheriff 
March 4, 1921. All of these executions were 
returned by the sheriff unsatisfied. (Rec. p. 4.) 

On April 22, 1920, the appellants filed their re¬ 
spective notices of claim with the Alien Property 
Custodian, and on May 29, 1920, filed their appli¬ 
cations for the allowance of such claims. The 
claims of the appellants were disallowed on July 29, 
1920. (Rec. pp. 5 and 6.) Thereafter the claims 
were again submitted to the President and were, 
on May 21, 1921, disallowed. 

The amended bill qf complaint was filed in the 
Supreme Court of the District of Columbia on 
July 20, 1921. (Rec. top p. 2.) 

The bill of complaint prays that the Alien Prop- 

ertv Custodian and the Treasurer of the United 
«/ 

States be ordered to pay to each of the appellants, 
Pauline Andre de la Mettrie and George Watson 
de Gasquet James, the suip of $65,133.25, out of 
any money in their possession, which was or is the 
property of the defendant Elizabeth Pratt de 
Gasquet James. 

It may be taken as having been proved from the 
record that the appellants Mettrie and James are 
citizens and residents of the Republic of France, 
and that the judgments referred to above were 
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secured as indicated upon the dates mentioned. It 
may also be taken as having been proved, although 
immaterial, that the executions were issued and 
returned as indicated on the dates mentioned, and 
that the Alien Property Custodian, on the date 
indicated seized certain money and property of 
the appellee James. It was stipulated that the 
appellants Mettrie and James filed their respective 
notices of claim under Section 9 of the Trading 
with the Enemy Act, on or about April 22, 1920, 
and that upon May 22, 1920, application was made 
for the allowance of said claims, and that the 
claims were disallowed on or about Julv 29, 1920. 

Summarized, the facts are simply these: The 
appellants Mettrie and James, citizens and resi¬ 
dents of the Republic of France, are judgment 
creditors of the appellee James, whose money or 
other property has begn seized and is held by the 
Alien Property Custodian and the Treasurer of 
the United States, and the appellants Mettrie and 
James seek to have the amount of their judgment 
debts paid from the assets of the appellee James, 
in the possession of the Custodian and the 
Treasurer. 

The only question, in so far as the appeal in 
case No. 4137 is concerned', is whether or not the 
Trading with the Enemy Act, as it was in full 
force and effect on July 20, 1921, the date of the 
filing of the amended bill of complaint, permits, 
such a recovery as against the Alien Property 
Custodian and the Treasurer of the United States. 



THE ISSUES 


The issues in this case are: 

(1) Does the debt alleged to be owing to the 
appellants by the appellee James arise with refer¬ 
ence to the money or other property held by the 
Alien Property Custodian or the Treasurer of the 
United States out of which recovery is sought? 

(2) Does the Republic of France, a nation 
associated with the United States in the prosecu¬ 
tion of the war and of which the appellants are 
citizens, in like case, extend reciprocal rights to 
citizens of the United States? 

ARGUMENT 

I 

The debt alleged to be owing to the appellants does 
not arise with reference to the money or other prop¬ 
erty held by the Alien Property Custodian or the 
Treasurer of the United States under the terms and 
provisions of the Trading with the Enemy Act, as 
amended 

This is the first question which should be con¬ 
sidered bv the Court. If the Court decides that 
< 

the claims of the appellants do not arise with ref¬ 
erence to the money or other property out of 
which they seek to have it paid, the bill of com¬ 
plaint should be dismissed, regardless of any other 
questions in the case. The present question arises 
by reason of the provisions of Section 9 of the 
Trading with the Enemy Act, as amended June 5, 
1920. (41 Stat. at L. 977.) Subsection (a) of 
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Section 9 as so amended provides, in so far as ma¬ 
terial to this case: 

That any person not an enemy or ally of 
enemy * * * to whom any debt may 

be owing from an enemy or ally of enemy, 
whose property or any part thereof shall 
have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property 
Custodian, or seized by him hereunder, and 
held by him or by the Treasurer of the 
United States * * * mav institute a suit 
in equity in the Supreme Court of the Dis¬ 
trict of Columbia * * * to estabilsh the 

* * * debt so claimed, and if so estab¬ 

lished this Court shall order the payment 

* * * to said claimant of the money or 

other property so held by the Alien Prop¬ 
erty Custodian bv the Treasurer of the 
United States. 

The purpose of Section 9 was to permit cred¬ 
itors of enemies whose property had been seized 
to secure payment out of the seized property of 
these claimants. 

Subsection (e) of Section 9, however, constitutes 
a limitation upon the general right of such cred¬ 
itors. Subsection (e) provides: 

No money or other property shall be re¬ 
turned or anv debt allowed under this 

* 

section to any person who is a citizen or 
subject of any nation which was associated 
with the United States in the prosecution 
of the war, unless such nation in like case 
extends reciprocal rights to citizens of the 
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United States; nor in any event shall a debt 
be allowed under this section unless it was 
owing to and owned by the claimant prior 
to October 6, 1917, and as to claimants 
other citizens of the United States unless 
it arose with reference to the money or 
other property held by the Alien Property 
Custodian or Treasurer of the United 
States hereunder. 

This Court has held that Subsection (e) is a 
limitation upon the general provisions of Sub¬ 
section (a) of Section 9. Banco Mexicano v. 
Deutsche Bank, Miller, as Alien Property Custo¬ 
dian, et al , 289 Fed. 924, affirmed 263 U. S. 591. 

Under the present heading the material portion 
of Subsection (e) is: 

Nor in any event shall a debt be allowed 
under this section * * * as to claim¬ 

ants other than citizens of the United 
States, unless it arose with reference to the 
money or other property held by the Alien 
Property Custodian or the Treasurer of the 
United States hereunder. 

It is alleged in the bill of complaint that the 
appellants here are citizens of the Republic of 
France. In order for them to secure a recovery 
of their alleged indebtednesses they must show that 
those indebtednesses arose with reference to the 
money or other property held by the Alien Prop¬ 
erty Custodian or the Treasurer of the United 
States. Do the facts upon which the appellants 
rely show that the debt arose with reference to 
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the money out of which they seek to recover? 
What is the test to be adopted to determine 
whether or not in a particular instance, the debt 
arises with reference to the money in the pos¬ 
session of the United States? The test has been 
settled by this Court and the Supreme Court of 
the United States. In the Banco Mexicano case, 
in discussing what the test should be, this Court 
said: 

There are conceivable instances where in 
a plain case of debt, without title or lien 
against the money or property, the debt 
might arise with reference to the money or 
other property taken over by the Custodian. 
For example, if the money seized was iden¬ 
tically the same money which furnished the 
basis of the debt, or if the money had been 
loaned and used for the specific purpose of 
purchasing property which had been seized 
by the Custodian, the debt might have such 
reference to the money or property as to 
permit of suit by an alien. But that is not 
this case. This is a plain case of debtor 
and creditor between the German and Mexi¬ 
can banks. The transaction has left no ear¬ 
marks on any of the moneys or property in 
the possession of the Custodian. Tt follows, 
therefore, that the limitation contained in 
subsection (e) operates to deprive the 
plaintiffs of any right of action. (Italics 
ours.) 

This Court clearly intimated in that case that 
for the debt to arise with reference to the money 
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or other property in the possession of the Govern¬ 
ment, the transaction out of which the debt grew 
must have left some earmarks upon the money or 
property in the possession of the Alien Property 
Custodian. 

In the same case the Supreme Court of the 
United States in affirming the decision of this 
Court, somewhat narrowed the test. In discussing 
the meaning of the words u with reference to ” as 
used in the subsection, the Supreme Court said: 

Mere trace of a relation seems, in coun¬ 
sel’s view, to satisfy the requirement of 
section 9. The definition of the Standard 
dictionary is adduced, and from it, it is said, 
it is reasonable to look upon “ with refer¬ 
ence to ” as equivalent to “ with an eye 
toward.” To give this pertinence, neces¬ 
sarily, the eye must see what the statute 
requires to he seen—a debt that had fixed 
some right or title or equity to the money 
or other property held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the 
United States. (Italics ours.) 

The test has, therefore, been established both by 
this Court and the Supreme Court. In order to 
arise with reference to the money in the possession 
of the Alien Property Custodian the debt must 
have fixed some right, or title or equity to the 
money or other property held by the Alien Prop¬ 
erty Custodian. This Court’s problem is, there¬ 
fore, very simple. This is a suit under Section 9 
of the Trading with the Enemy Act to recover 
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out of property in the possession of the Alien 
Property Custodian or the Treasurer of the 
United States a debt alleged to be owing by 
an enemy to citizens of France. This is the 
same sort of a suit as was brought in the Banco 
Mexicano case. Did the debt alleged in this case 
fix some right or title or equity to the money 
or other property held by the Alien Property 
Custodian, for it must so be in order to arise with 
reference to such money or other property under 
the decision of the Supreme Court ? 

Only the briefest reference to the facts need be 
made to indicate that tlie debt sought to be re¬ 
covered had no connection whatsoever with any 
money which the Alien Property Custodian or the 
Treasurer of the United States now have in their 
custody. 

The suit is upon a judgment recovered on March 
21, 1915, and resettled in accordance with a judg¬ 
ment of the Court of Appeals of New York on 
November 3,1917. Not one allegation in the bill of 
complaint shows, nor is there a single fact from 
which an inference can be drawn, that the judg¬ 
ment debt upon which recovery is sought was in 
any way connected with the money and other prop¬ 
erty here in question. The property and money 
out of which appellants desire payment of their 
alleged indebtedness was seized by the Alien Prop¬ 
erty Custodian on November 5, 1918. 

It was not until December 20, 1919, that the 
appellants’ judgment was docketed in the office of 


the Clerk of the City and County Court of New 
York, and it was not until October 18, 1920, almost 
two years after the seizure by the Alien Property 
Custodian, and almost three years after the re¬ 
settling of the judgment that the first execution 
was issued out of the Surrogates’ Court. The 
property of the alleged judgment debtor Janies, 
one of the appellees in this case, was seized by the 
Alien Property Custodian from the Farmers’ 
Loan & Trust Company of New York, a New 
York corporation, where it was held, insofar as 
the record shows, for the benefit of the appellee 
James. There is nothing in the record and no 
effort was made to prove that the judgment, as 
resettled on November 3, 1917, had any connection 
whatsoever with the property held by the Far¬ 
mers’ Loan & Trust Company. There was no 
effort made to prove, nor has any reference been 
made to any provision of New York law, which 
makes the mere securing of a judgment a lien 
upon the personal property of the judgment deb¬ 
tor within the jurisdiction, and it is submitted 
there is no such law. 

The property was seized a year before the 
judgment was docketed and almost two years 
before execution was issued; hence, even were it 
the law in New York that the docketing of a 
judgment and the issuing of an execution con¬ 
stituted a lien upon the personal property of the 
judgment debtor, nevertheless the rights of the 
Alien Property Custodian attached long prior to 
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any such docketing or issuing of execution. How¬ 
ever, no effort was made to prove, nor has any 
reference been made to any law of New York 
which holds that the docketing of a judgment or 
the issuing of execution thereon constitutes a lien 
upon the personal property of the judgment 
debtor, and it is submitted that there is no such law 
in New York. 

Not only have the appellants not shown that the 

debt which they seek to recover has fixed some 

right or title or equity upon the money or other 

property held by the Custodian or the Treasurer, 

but they have not shown by one allegation nor one 

scintilla of evidence that there was or is anv con- 

nection of anv kind or character between the debt 

* 

and the property or money out of which they seek 
to have that indebtedness paid. 

In order to avoid the consequences flowing from 
the decision of the Supreme Court in the Banco 
Mexicano case, appellants seek to distinguish the 
present case by saying that in this case the Gov¬ 
ernment is a mere stakeholder, because of the fact 
that if the present suit is terminated unfavorably 
to the appellants the Government will, in any 
event, release the property in question to the 
appellee, Madame James, and that, as a matter of 
fact, Madame James is endeavoring to secure 
release of the property out of which appellants 
seek to recover, in order to avoid the payment of 
her just obligations. 
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These contentions are easily answered. The 

%/ 

question as to whether or not Madame James 

would be entitled to secure the property here in 

question were this suit not pending was not before 

the Court for decision. It is not shown, nor is 

it a fact, that Madame James has ever brought 

suit against the Alien Property Custodian or the 

Treasurer of the United States for the return of 

any of this property: nor is it shown that any 

person having authority to order the return of this 

money or property to Madame James has ordered 

it returned: in fact, the record affirmatively shows 

•/ 

that the property has not been ordered released to 
Madame James. (Rec. bottom p. 50, top p. 51.) 

During the course of the hearing, counsel for 
the Alien Property Custodian, in order to facili¬ 
tate the hearing and to assist the Court and coun¬ 
sel for the appellants in determining the amount of 
the property held by the -Alien Property Custo¬ 
dian, produced a statement of the property held 
as the property of Madame James, which state¬ 
ment had been prepared by the Custodian’s ac¬ 
countants. This was a mere copy showing the 
amount of property held as of January 1, 1921. 
(Rec. top p. 136.) This statement of account 
(Rec. pp. 141 and 124) contains an itemized list 
of money and property held. The column second 
from the right is headed “ Property except cash 
to be returned,” and the column farthest to the 
right is headed “ Cash to be returned.” Counsel 
for the appellants grasped upon this fact to argue 
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that these words showed that the Alien Property 
Custodian was about to release the property to 
Madame James, and would release it if this suit 
were terminated unfavorably to the appellants,' 

The Court excluded all of this statement except 
such portion of it as simply showed the amount 
of property and money held by the Alien Property 
Custodian. The exclusion of the words referred 
to were objected to and is assigned as one of the 
reasons why the decree of the Court should be 
reversed and a rehearing granted. Counsel for 
the Custodian attempted to explain the reason for 
such words being in this statement. (Rec. p. 138 
ff.) However, even though they were admitted 
they would show nothing. 

It appears, and no contention is made to the 
contrary, that this was a mere statement from the 
office of the Alien Property Custodian. It is so 
entitled. Suppose the Alien Property Custodian 
did say that such was a list of the property to be 
returned and that all the dire meaning which 
counsel seek to attribute to such words is true, 
although the words do not mean anything of the 
sort, nevertheless, they would indicate nothing 
which could have any bearing upon this case. In 
the first place, the Alien Property Custodian has 
no authority whatsoever to release property to 
anyone, no matter who he is (except $10,000 claims 
under the Winslow Bill of March 4, 1923, which 
have no bearing here). Section 9 of the Trading 
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with the Enemy Act provides for the release of 
property. This section provides that— 

notice of claim may be filed with the Alien 
Property Custodian and the President, if 
application is made therefor by the claim¬ 
ant, may order the payment, transfer, as¬ 
signment, or delivery to said claimant of the 
money or other property so held by the 
Alien Property Custodian or the Treasurer 
of the United States. 

By Executive Order of October 12, 1917, the 
President vested in the Attorney General all power 
and authority conferred upon the President by the 
provisions of Section 9 of the Trading with the 
Enemy Act. Hence, the only possible person who 
could have ordered the release of property here in 
question to Madame James was the President of the 
United States, or the Attorney General, so that the 
mueh-relied-upon words in the statement of account 
(Rec. p. 141) become meaningless; besides it ap¬ 
pears affirmatively in the record that the claim of 
Madame James has not been acted upon by the 
Attorney General of the United States or by the 
President of the United States, or by any other 
officer charged with the duty of acting upon such 
claim. This disposes of the exception taken to the 
exclusion of certain portions of plaintiffs’ Ex¬ 
hibit 12. 

These points are mentioned simply because so 
much emphasis is placed upbn them by appellants. 
As indicated above, taking the material facts of the 
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bill of complaint as having been proved, neverthe¬ 
less, the appellants have not shown that their 
alleged indebtedness arose with reference to the 
money or other property held by the Alien Property 
Custodian. 

One other point must be mentioned, and it will 
be only necessary to mention it. After the filing 
of the amended bill of complaint a motion to dismiss 
was filed on behalf of the defendants, the Custodian 
and the Treasurer, on the ground that the bill failed 
to allege affirmatively upon its face that the debt 
arose with reference to the money or other property. 
This motion to dismiss was overruled and the de¬ 
fendants answered over, setting up the same points 
at the conclusion of their answer. (Rec. p. 12.) 

At the conclusion of the evidence in the case the 
defendants renewed their motion to dismiss upon 
the same ground. Appellants insisted that the mo¬ 
tion to dismiss the bill of complaint having been 
overruled; the question was closed, insofar as the 
trial justice was concerned. It appears that the 
trial justice consulted the justice who had over¬ 
ruled the motion to dismiss, and that the justice 
who had overruled the motion to dismiss had in¬ 
formed the trial justice that there was no reason 
why the case should not be decided without giving 
any consideration to the ruling upon the motion 

to dismiss. (Rec. p. 143.) 

Furtheimore, between the time of the denial of 
the motion to dismiss and the final hearing, this 
Court had decided the Banco Mexicano case, which 
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certainly was controlling upon the justice sitting 
at the final hearing. Hence, there was not even 
any impropriety for the trial justice to rule upon 
the question of law presented. As a matter of fact, 
there is no law or practice other than one of cour¬ 
tesy, which forbids a justice upon final hearing to 
reexamine the questions of law passed upon pre¬ 
viously in the case by another justice, and certainly 
the fact that the trial justice passed upon such 
question, regardless of the previous passing upon 
the question by a brother justice, is not reversible 
error. The whole question is now before this 
Court. 

The Republic of France does not, in like case, extend 

reciprocal rights to citizens of the United States 

If this Court decides, as it is submitted it must 
decide, that the claim of the appellants herein 
does not arise with reference to the money or other 
property held by the Alien Property Custodian 
or the Treasurer, then this question as to the reci¬ 
procity granted by France to citizens of the 
United States in like case will not be reached. 
However, should this Court decide that the claim 
does arise with reference to the money or other 
property held by the Custodian or the Treasurer, 
then the next obstacle met by the appellants is 
the fact that the Republic of France does not ex¬ 
tend reciprocal rights to citizens of the United 
States. 
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That portion of Subsection (e) of Secton 9 of 
the Trading with the Enemy Act which is material 
here is : 

No money or other property shall be re¬ 
turned, nor any debt allowed under this 
section to any person who is a citizen or 
subject of any nation which was associated 
with the United States in the prosecution 
of the war, unless such nation, in like case, 
extends reciprocal rights to citizens of the 
United States. 

This Court will take judicial notice of the fact 
that the Republic of France was associated with 
the United States in the prosecution of the war. 
It is alleged in the amended bill of complaint 
that the appellants herein are citizens of that 
country. Hence, the only other question which 
the Court must determine is whether or not the 
Republic of France, in like case, extends recipro¬ 
cal rights to citizens of the United States. It 
must be apparent that whether or not France 
extends reciprocal rights to citizens of the United 
States is a question of French law. The French 
law is a fact which must be proved. There can 
be no question as to this. In Ennis et al. v. Smith 
et ah, 14 How. 399, at 425, the Supreme Court 
enunciated the rule as follows: 

The written foreign law may be proved, 
by a copy of the law properly authenti¬ 
cated. The unwritten must be by the parol 
testimony of experts. As to the manner 
of authenticating the law, there is no gen- 
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eral rule, except this: that no proof shall 
be received, “ which presupposes better tes¬ 
timony behind, and attainable by the party.” 
They may be verified by an oath, or by 
an exemplification of a copy, under the 
great seal of a State or, by a copy, proved 
to be a true copy by a witness who has 
examined and compared it with the orig¬ 
inal, or by a certificate of an officer, prop¬ 
erly authorized, by law, to give the copy; 
which certificate must be duly proved. 

The rule was further enunciated in Pierce v. 
Indseth, 106 U. S. 546, at 551, as follows: 

The general rule as to the proof of 
foreign laws is that the law which is writ¬ 
ten, that is, statute law, must be proved 
by a copy properly authenticated; and that 
the unwritten law must be proved by the 
testimony of experts; that is, by those ac¬ 
quainted with the law. Ennis v. Smith, 
14 How. 400. 

Of course, the burden of proving the French law 
was upon the plaintiffs in the Courts below. At 
the first session of the hearing of the case, on Feb¬ 
ruary 15, 1923, the appellants attempted to prove 
the French law by proferring a letter dated Decem¬ 
ber 11,1922, to the Secretary of State of the United 
States, and signed “ Jusserand.” Counsel for the 
defendants, the Custodian and the Treasurer, ob¬ 
jected to the introduction of this letter into evi¬ 
dence, and it was excluded by the Court. This let¬ 
ter is printed in full at the bottom of page 62 and 
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on page 63 of the record, and exception is taken 
to its exclusion by the Court below. An examina¬ 
tion of this letter will show that it does not purport 
to be a certificate as to the authenticity of a particu¬ 
lar written law of France. It is rather a statement 
by M. Jusserand as to what the opinion of the polit¬ 
ical department of his government is, as to whether 
or not France extends reciprocal rights to citizens 
of the United States. This letter was clearlv not 
admissible to prove the law of France within the 
rule laid down in the Ennis cose and the Pierce 
cose, supra, and was, therefore, properly excluded. 

Had M. Jusserand been certifying as to a copy 
of the written law of France, the question might 
have been a different one. He was doing nothing 
of the sort. He is simply passing on to the Secre¬ 
tary of State what the political department of the 

French Government savs is the French law. This 

* 

was mere opinion testimony and would not be ad¬ 
missible. 

In their insistence that the letter from M. Jus¬ 
serand was proper evidence, counsel relied upon 
the case of Church v. Huhhort, 2 Cranch. 187, and 
they quote from the opinion of Chief Justice Mar¬ 
shall in that case. 

The Chief Justice at that time recognized the 
well-established rule that foreign laws are facts 
which must be proved before they can be received 
in a Couid of justice, and he fully recognized the 
fact that the principle that the best testimony shall 
be required which the nature of the thing admits 
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of, or in other words, that no testimony shall be 
received which presupposes better testimony ob¬ 
tainable by the party who offers it. The ap¬ 
pellants grasp upon a single sentence in the opin¬ 
ion to justify their contention. This sentence is: 

The sanction of an oath is required for 
their establishment, unless they can be ver¬ 
ified by some such high authority that the 
law respects for not less than the oath of 
an individual. 

An examination of the decision in Church v. 
Huhbart, supra, will show that the question there 
arose not with reference to an opinion given by 
a foreign diplomatic officer as to what the political 
department of his government said the law of his 
country was at the particular time, but as to 
whether or not two edicts and judgments of seques¬ 
tration of a Portuguese Court were properly 
authenticated. The edicts were certified by the 
American cousul at Lisbon to be copies of the 
original law of the realm. This certificate was 
made under his official seal. Chief Justice Mar¬ 
shall, then preceeds to discuss the rule for the 
proof of foreign laws, and holds that the edicts 
were not properly proved by the certificate of the 
American consul. In the same case certain pro¬ 
ceedings of a Portuguese Court were offered in 
evidence. These were under the seal of his arms 
by a person who stated himself to the Secretary 
of State for foreign affairs. The Court held that 
the proceedings in the Portuguese Court were not 
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properly proved by such a certificate, since the 
seal of the Secretary of State for foreign affairs 

was not the public seal of the government, although 
the consul certified that the English copy 
accompanying the certificate of the Secretary of 
State for foreign affairs was a true translation of 
the Portuguese original. 

Thus, an examination of the case relied upon by 
the appellants, together with an acceptance of the 
rule laid down in the Ennis and Pierce cases, will 
indicate clearly that the farthest the courts will go 
in permitting foreign laws to be proved by a certi¬ 
ficate, is to permit a foreign written statute to be 
introduced into evidence, when properly certified, 
and that the courts are very particular as to the 
manner of such certificate. The courts will not per¬ 
mit a mere letter from a foreign ambassador stat¬ 
ing what the political department of his govern¬ 
ment says is the law of his country, to be introduced 
into evidence. In the present case the letter simply 
purports to be a letter from the French Ambassador 
to the Secretary of State. It is true that the State 
Department certified that this letter had been re¬ 
ceived and was in the possession of the State De¬ 
partment. This certificate of the State Department, 
however, has the force only of permitting a copy 
of the letter to be introduced into evidence without 
the production of the original, if the original itself 
is admissible into evidence. M. Jusserand’s letter is 
not certified or sworn to in any manner. This dis- 
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poses of the question as to the propriety of the 
exclusion of the letter from M. Jusserand to the 
Secretary of State. 

However, further reasons might be assigned as 
to why the letter was improper to prove the French 
law and was immaterial and irrelevant to this 
case. It will be noted that Mr. Jusserand states: 

That in particular an American national 
holding a claim against a former enemy 
whose property was sequestered in France, 
the validity of the claim having been ac¬ 
knowledged by judgment of a French Court, 
may seek the execution of that judgment 
on the property coming under the seques¬ 
tration up to the assets of the said se¬ 
questrated property. [Italics ours.] 

This, of course, means nothing, since it must be 
determined what claims of American citizens 
would be recognized as valid by a French Court 
before it could be determined whether or not the 
claim would be recognized by France. The mate- 
rialitv of this will be understood when the evi- 
dence as to the French law, which was secured and 
which will be later discussed, is considered. 

Furthermore, the appellants did not rely upon 
this letter for their proof, nor did they stand 
upon the exclusion. Subsequent to the first ses¬ 
sion of the hearing other sessions were held. 
Thereafter the depositions of two French experts 
upon the French law were taken. One was the 
deposition of Pierre Lepaulle taken on behalf of 
the defendants, Miller and White, and the other 
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was the deposition of Rene Pellerin taken on be¬ 
half of the plaintiffs in the Court below. In the 
session of the hearing on November 7, 1923, both 
of these depositions were introduced into evidence. 
Hence appellants were not deprived of their right 
to prove what the law of France is, and they, 
therefore, waived their objection to the refusal of 
the Court to consider the letter of M. Jusserand. 

Does France then extend reciprocal rights, in 
like case, to citizens of the United States? In 
order to prove what the law of France is as to the 
rights of citizens of the United States to secure 
payment of claims out of sequestered enemy prop¬ 
erty, the appellees, the Alien Property Custodian 
and the Treasurer of the United States, produced 
as an expert witness upon the law of France, 
Pierre Lepaulle. No objection whatsoever is 
raised to the qualifications of M. Lepaulle, and if 
there is any doubt as to his qualification to testify 
as to the law of France, any such doubt would be 
put at rest by an examination of those qualifica¬ 
tions contained on pages 81 and 82 of the record. 

The testimony of M. Lepaulle is quite clear as 
to the law of France under circumstances such as 
the present. The real question, it is quite clear, 
is whether or not the French Government would 
permit an American citizen in the same situation 
as the appellants in this case to collect his debt 
out of the property of his enemy debtor, which 
property had been sequestered by the French Gov¬ 
ernment. Although appellants in their brief rely, 
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in a large measure upon M. Lepaulle’s testimony 
in their discussion of the question, they consist¬ 
ently omit the real and determining portions of 
that testimony. Certain fundamental principles 
of the French law are laid down by M. Lepaulle. 

He unmistakably states that the law of France 
allows to citizens of the United States precisely 
the same rights with respect to collection of claims 
out of sequestered enemy property as it allows 
to its own citizens. (Rec. p. 90.) This leads to 
the further question as to what rights the French 
law allows to French citizens, for under Sub¬ 
section (e) of Section 9 of the Trading with the 
Enemy Act, the appellants can have no greater 
rights than the law of France extends to Ameri¬ 
can citizens in like cases. The law of France 
extends the same rights to American citizens as 
it extends to its own citizens with respect to 
enemy property sequestered by France. What 
rights then does France extend to its own citi¬ 
zens? 

Another general principle laid down as to the 
French law by M. Lepaulle is: 

The general principle is that the German 
debtor must be sued where he has his 
domicile. So that the mere fact that he 
has property in France will not allow any 
creditor, even a French creditor, to sue the 
French Government in order to have his 
debt paid out of the property. This gen¬ 
eral principle is written in Article 296 of 
the Treaty of Versailles * * * and the 
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law of March 10,1920, which has been made 
to apply to Article 296 of the Treaty of 
Versailles. (Rec. p. 82.) 

One further general principle must be quoted 
from M. Lepaulle’s testimony: 

Now from September 27, 1914, there¬ 
fore, up to January 10, 1920, the French 
Government could not be sued under any 
circumstances whatever by any creditors of 
the German citizens whose property had 
been sequestered. (Rec. p. 84.) 

It is also quite clear that the French law does 
not permit creditors of enemies to secure the pay¬ 
ment of debts out of sequestered property, un¬ 
less those debts arose prior to Auugust 2, 1914. 
As to this M. Lepaulle says: 

This is something absolutely funda¬ 
mental. That is, that only creditors, prior 
to the war of 1914, can get paid out of that 
property. If the date at which the debt had 
been contracted is a date later than the 2nd 
of August, 1914, there can be no way what¬ 
soever for the creditor to recover the 
amount of the debt out of the Alien Prop- 
ertv Custodian in France. * * * (Rec. 
p. 87.) 

No creditor whose debt has arisen after 
August, 1914, can sue the French Alien 
Property Custodian to have his debt paid 
out of the sequestered property, no matter 
how it arose. If it is after August 2, 1914, 
that is the end of it. (Rec. p. 88.) 
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These general principles having been laid down, 
M. Lepaulle proceeds to show what debts may be 
paid out of property sequestered by the French 
Government. As indicated above, no debts could 
be paid until after January 20,1920. (Rec. p. 88.) 
After that date the only debts payable were debts 
arising prior to August 2, 1914, and those debts 
must come within one of three categories. These 
three categories under the French law, as described 
by M. Lepaulle are: 

(1) Debts may be paid by the French Govern¬ 
ment out of sequestered property, if the debt is 
against a German who maintained his principal es¬ 
tablishment in France before the war, and had left 
the territory of France at the beginning of hostili¬ 
ties. (Rec. p. 87 and p. 128.) M. Lepaulle in 
testifying as to this principle relied upon certain 
rules laid down in June, 1920, by the Minister of 
Justice. These are quoted in full on page 126 ft*. of 
the Record. 

(2) Debts are payable by the French Govern¬ 
ment out of German sequestered property when 
the debt constitutes a mortgage, pledge, or lien, or 
special charge upoli the particular property. 
(Rec. p. 87 and p. 128.) 

(3) The two above mentioned categories are laid 
down in the letter of June 24, 1920. M. Lepaulle, 
however, stated that there was besides these now a 
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third category of debts which are paid out of 
sequestered property. He says: 

This third exception has been worked on 
an equity basis by the administrative prac¬ 
tice of the French Alien Property Custo¬ 
dian, and I have obtained that information 
from the officials of that Bureau in Paris. 
They will pay creditors prior to August 2, 
1914, when the debt arose out of some work 
connected with the property situated in 
France. Suppose, for instance, a German 
having a chateau somewhere in France, 
and this German employed a gardener, 
this gardener has worked his garden for 
one year, his wages have not been paid. He 
has no lien on the property, and he has no 
mortgage of any sort. The German has not 
his principal establishment in France, so he 
could not sue the French Alien Property 
Custodian under the first and second excep¬ 
tions. It is in the nature of an equitable lien 
which has been worked out in working out 
the French idea of liquidation. (Rec. p. 89.) 


From the foregoing the rule as to the French 
reciprocity may be summarized as follows: France 
will extend the same rights with respect to seques¬ 
tered property to citizens of the United States, as 
it extends to its own citizens. Citizens of France 
can secure payment of debts out of sequestered 
property only when the debt arose prior to August 
2, 1914. Having shown that the debt arose prior 
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to August 2, 1914, it must be further shown that 
the debt comes within one of three .catagories: 

(1) It must be a debt against a German whose 
principal establishment was in France prior to the 
war; or 

(2) It must be a debt which constitutes a mort¬ 
gage, pledge or lien upon the sequestered property; 
or 

(3) The debt must have arisen because of some 
act or performance of the creditor with respect to 
the property. 

It is quite clear that the claims of the appellants 
do not come within the catagory of claims per¬ 
mitted to be paid by France out of sequestered 
property. Even assuming that the claim of the 
appellants arose prior to August 2, 1914, never¬ 
theless the claim has not been brought within 
one of the three categories. The appellants’ claims 
are not claims against an enemy whose principal 
establishment was in the United States, nor does 
it constitute a mortgage, lien or pledge upon the 
property, nor does it arise by reason of some ser¬ 
vice performed with respect to the property. 
Hence, it has not been shown that France, in like 
case, extends reciprocal rights to citizens of the 
United States. 

Appellants in their brief assert that the lower 
Court committed error in excluding certain evi¬ 
dence which would show that the appellants’ claim 
arose prior to August 2, 1914. The appellants’ 
judgments here were secured in 1915. It is quite 
true, however, that M. Lepaulle testified that the 
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French law would look to the time the original 
debt arose. Relying upon this statement of M. 
Lepaulle, the appellants assert that the Court erred 
in excluding the testimony which would show that 
the original dept arose prior to August 2, 1914. 
Thus appellants say they were deprived of the 
right to show that their claim fell within the 
third exception made by M. Lepaulle. This is 
dealt with on page 29 of the appellants’ brief. 

Here again appellants misstated and miscon¬ 
strued M. Lepaulle’s testimony. The testimony of 
M. Lepaulle was not that any debt arising prior to 
August 2, 1914, was payable out of sequestered 
property in France, but that any debt in order to be 
paid must not only have arisen prior to August 2, 
1914, but further that it must fall within one of the 
three categories, which have been mentioned above. 
Even though appellants’ original claim may have 
arisen prior to August 2,1914, under no conceivable 
construction could it have been held to come within 
one of the three exceptions made by M. Lepaulle. 
Hence the evidence which was excluded and which 
was proffered solely to show that the claim arose 
prior to August 2, 1914, became immaterial and 
irrelevant, since even though it was shown that the 
claim arose prior to August 2, 1914, it was not 
shown that the claim came within one of the three 
categories. This disposes of another of the ex¬ 
ceptions of the appellants as to the exclusion of 
evidence. 
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III 

No evidence proffered by the appellants was improp¬ 
erly excluded 

Appellants assigned as error the exclusion of cer¬ 
tain evidence by the Court at the hearing. These 
assignments will be taken up categorically and con¬ 
sidered : 

(1) The exclusion of plaintiffs’ Exhibit XI for 
identification, which is a letter from the French 
Ambassador to the Secretary of State, dated 
December 11,1922. (Rec. p. 62.) The propriety of 
the ruling of the Court as to this evidence has been 
dealt with above on page 20. 

(2) The exclusion of certain documents pro¬ 
duced in Court by the Attorney General. Prior 
to the hearing, in order to avoid the necessity of 
appellants securing a subpoena duces tecum and 
the filing of a motion by the appellees to quash 
the subpoena, counsel for the appellees, Miller 
and White, agreed to have the documents phys¬ 
ically present in Court, but further stated in the 
agreement with counsel for the appellants, that he 
proposed to object to having to produce any of the 
papers, or to introduce them into evidence. Coun¬ 
sel for the appellants concedes that this is what 
took place. (Rec. p. 65.) Concededly. these were 
papers which belonged to the United States of 
America, and were in the custody of the Alien 
Property Custodian and the Department of Jus¬ 
tice. The Court dealt with the situation in the 
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light of the stipulation as if a subpoena duces 
tecum had been served upon the Attorney General, 
and that he had moved to quash the service and 
the motion had been sustained. (Rec. p. 68.) The 
Court refused to order the Government to produce 
the papers. This is assigned as error. 

It would seem to be perfectly clear, as a matter 
of law, that a subpoena duces tecum could not be 
enforced against the Government to produce 
papers which belong to the United States of 
America, unless there was some statutory pro¬ 
vision therefor. The subpoena could not have 
been enforced, and hence the Court would not do 
a useless thing in insisting upon the subpoena. 

Stephens, in his Digest of the Law of Evidence 
in Article 112, states: 

No one can be compelled to give evidence 
relating to any affairs of State, or as to 
official communications between public offi¬ 
cers upon public affairs, unless the officer 
at the head of the department concerned 
permits him to do so. 

Greenleaf, in his Treatise on Evidence, Yol. 1, 
Section 251, states: 

Confidential official business .—On a like 
principle of public policy, the official trans¬ 
actions between the heads of the depart¬ 
ments of State and their subordinate officers 
are in general treated as privileged com¬ 
munications. Thus, communications be¬ 
tween a provincial governor and his attor- 
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nev general on the state of the colony, or 
the conduct of its officers, or between such 
governor and a military officer under his 
authority, the report of a military commis¬ 
sion of inquiry made to the commander in 
chief, and the correspondence between an 
agent of the government and a Secretary of 
State, are confidential and privileged mat¬ 
ters, which the interests of the State will 
not permit to be disclosed. The President 
of the United States, and the governors of 
the several States, are not bound to produce 
papers or disclose information communi¬ 
cated to them when, in their own judgment, 
the disclosure would, on public considera¬ 
tions, be inexpedient. 

In the ease of Thompson v. The German Valley 
Railroad Co., 22 N. J. Eq. Ill, a subpoena had 
been served upon the Governor commanding him in 
his individual name to appear and testify before a 
Court and to bring with him a copy of a private 
statute. The Governor declined to obey the sub¬ 
poena because he stated that he thought his duty 
required him not to appear or produce the paper 
required or to submit his official acts as Governor 
to the scrutiny of any Court. The Chancellor held 
that every person, whatever his office or dignity, 
was bound to appear and testify in Court when¬ 
ever required to do so by proper process unless he 
had a legal excuse. However, whether the Gov¬ 
ernor would be compelled to produce a document 
in his possession was held to be a different ques¬ 
tion. 
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The Court stated: 

And the rule adopted in such cases is, 
that he will be allowed to withhold any 
paper or document in his possession, or any 
part of it, if, in his opinion, his official duty 
requires him to do so. These were the rules 
adopted by Chief Justice Marshall in the 
trial of Aaron Burr. He allowed a sub¬ 
poena duces tecum to President Jefferson 
and held that he was bound to appear, but 
that he should be allowed to keep back any 
document, or part of a document, which he 
thought ought not to be produced. 1 Burr’s 
Trial 182; 2 Ibid. 535-6. 

Apparently the proposition underlying all of 
these reasons is that nobody can acquire any con¬ 
trol or right in any official document belonging 
to the United States in any manner except by the 
authorities of officers of the United States. In 
an old English case of Beat son v. Skene, 5 Hurl. 
& N. 837, it was held, first, the question whether 
the contents of papers should be disclosed is a 
question to be determined by the head of the 
Department; second, that unless he has submitted 
the question to the Court that a disclosure would 
never be compelled unless there was conclusive 
evidence that it would not be prejudicial to the 
public service. A part of the opinion follows: 

We are of opinion that, if the production 
of a State paper would be injurious to the 
public service, the general public interest 
must be considered paramount to the indi- 
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vidual interest of a suitor in a Court of 
justice; and tlie question then arises how 
is this to be determined? 

It is manifest it must be determined 
either by the presiding Judge or by the 
responsible servant of the Crown in whose 
custody the paper is. The Judge would be 
unable to determine it without ascertaining 
what the document was and why the pub¬ 
lication of it would be injurious to the pub¬ 
lic service—an inquiry which can not take 
place in private, and which taking place in 
public, may do all the mischief which it is 
proposed to guard against. 

It appears to us, therefore, that the ques¬ 
tion, whether the production of the docu¬ 
ments would be injurious to the public 
service, must be determined, not by the 
Judge but by the head of the department 
having the custody of the paper; and if he 
is in attendance and states that in his opin¬ 
ion the production of the document would 
be injurious to the public service, we think 
the Judge ought not to compel the produc¬ 
tion of it. 

At the (‘lid of the decision in the above case 
there appears a note with reference to decisions 
in American Courts. It is as follows: 

That a government official can not be 
compelled in the course of judicial proceed¬ 
ings to produce documents or disclose facts 
affecting the public interests, and that the 
official or his superior must be the judge 
of the propriety of withholding the infor- 
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mation, may be considered established law 
in this country. See Marbury v. Madison, 
1 Cranch, 144; 1 Burr’s Trial, 186-7; Gray 
v. Pentland, 2 Serg. & R. 23, as explained 
in Yoter v. Sanno, 6 Watts, 156; Cooper's 
Case, Wharton’s State Trials, 662, 667. 

It was proper for the Court to deal with the sit¬ 
uation in this manner, in view of the conceded ar¬ 
rangement between the parties. It was the under¬ 
standing, as will appear from the stipulation on 
page 65 of the record, that the papers were to be 
physically brought into Court only to avoid put¬ 
ting counsel to the trouble of having the subpoena 
duces tecum issued. Failing to have the Court 
order the production of the papers, counsel for 
the appellants undertook to offer them in evidence, 
regardless of the fact that they were not legally 
produced. 

Appellants called for the notice of claim filed 
by the appellee, Madame James, on December 24, 
1920. The purpose for the offering of this paper, 
as stated by counsel (Rec. p. 65) was to prove that 
Madame James was an alien enemy, who was re¬ 
stored to her rights in this property. The filing of 
the notice of claim by Madame James could have 
no materiality to the present case. It is true the 
appellants had to file their notice of claim prior to 
instituting suit. The filing of the notice of claim 
by the appellants was admitted. Such notice of 
claim by Madame James to the property in ques¬ 
tion would be proof of no facts material to this 
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case. It would be an ex parte statement by 
Madame James, which would be excluded upon 
objection by the appellees. 

Counsel for the appellants then offered all the 

papers, indiscriminately, which were physically 

present in the possession of the Attorney General, 

into evidence. These were excluded. Clearly this 

was a proper exclusion, since evidence cannot be 

offered wholesale in this manner. Appellants next 

offered in evidence all copies of letter addressed 

and sent to the Alien Property Custodian or the 

Treasurer of the United States, relating to the 

claims filed bv the defendant James. It was not 

%/ 

apparent whether or not there were any such 
letters. They were not specifically specified by 
counsel in the offer, and it was not even apparent 
whether or not such letters were physically pres¬ 
ent in Court. None of these letters even though 
they had been specified, would have been material 
to the claim of the appellants. Madame James’ 
claim has no bearing upon this case. 

(3) The exclusion of certain sections of New 
York statutes. It was improper to offer such stat¬ 
utes in evidence, in view of the fact that the Su¬ 
preme Court, sitting as it did in this case, takes 
judicial notice of the statutes of any of the States, 
and secondly, in view of the stipulation by counsel 
for the appellees, Miller & White (Ree. p. 75), that 
no objection would be made to the Court noticing 
any statutes of any State. The provisions of most 
of these sections related to the penalties, etc., 
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involved when a judgment debtor endeavored to 
withdraw his property from the jurisdiction of 
the New York Court. No such question was 
invoved in this case. The property here in ques¬ 
tion, was seized by the Alien Property Custodian 
under the provisions of Section 9 and must be 
retained by him until the claims of the appellants 
are finally passed upon by the Courts. 

(4) The exclusion by the court of the defendant 
James’ account filed in the Surrogates’ Court of 
Ulster County, New York, on April 13, 1913, 
This was offered in evidence to show the time at 
which the appellants’ claim arose. The propriety 
of the exclusion is dealt with above on page 30. 

(5) The exclusion of that portion of plaintiffs’ 
Exhibit 12, which is an account rendered by the 
Alien Property Custodian of property held by him. 
The words excluded were 4 4 Property except cash 
to be returned. ” The exclusion of this evidence has 
been dealt with above heretofore on page 14. 

CASE NO. 4138—APPEAL OF DAVID KEANE, RECEIVER 

On June 18, 1923, almost two years after the in¬ 
stitution of this suit, upon the motion of J. Noble 
Hays, attorney for the appellants in this case (Rec. 
p. 44), an order was entered in the Supreme Court 
of the State of New York appointing one David 
Keane receiver of all the property, debts, equitable 
interests, and things in action, effects and estate, 
real and personal, of Elizabeth Pratt de Gasquet 


40 


James, one of the appellees in this ease. On 
September 21,1923, a motion was filed in this case 
which asked that the said receiver be permitted to 
intervene in the proceedings and file his petition. 
The petition of David Keane is verified by J. Noble 
Hays, attorney for the appellants in this case (Rec. 
p. 43). The object, as will appear from the petition 
of the receiver (Rec. pp. 36 and 37) of the interven¬ 
tion, was to enable him to secure the delivery to him 
of the property of Madame James. 

At the hearing of the cause the motion of the 
receiver to intervene was presented to the Court 
by J. Noble Hays, attorney for the appellants in 
this case, and after full hearing.the Court denied 
the motion to intervene. Thereupon Mr. Hays on 
behalf of the appellants, moved for permission to 
amend the bill of complaint, for the purpose of 
adding David Keane, receiver, as co-defendant. 
This motion was also denied. 

It is quite apparent that the Court was correct 
in denying both the motion to intervene and the 
motion to amend. This suit was instituted under 
Section 9 of the Trading with the Enemy Act as 
amended. Subsection (f) of Section 9 provides: 

Except as herein provided the money or 
other property conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien 
Property Custodian shall not be liable to 
lien, attachment, garnishment, trustee proc¬ 
ess, or execution, or subject to any order or 
decree of any Court. [Italics ours.] 
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This being the law, how could the order of the 
Supreme Court of New York make David Keane 
the receiver of any property in the possession of 
the Alien Property Custodian or the Treasurer 
of the United States? Section 9 is the only pro¬ 
vision of law which permits suits with respect to 
property so held. 

The appellants * claims must be dealt with by 
the Supreme Court of the District of Columbia, 
and if they are to recover it must be by order of 
the Supreme Court of the District of Columbia. 
The receiver has no standing in a proceeding under 
Section 9, since clearly the order making him 
receiver could not affect any property in the pos¬ 
session of the Alien Property Custodian. 

CONCLUSION 

The deeree of the Supreme Court of the Dis¬ 
trict of Columbia should be affirmed, because: 

(1) The claims of the appellants do not arise 
with reference to the money or other property held 
by the Alien Property Custodian or the Treasurer 
of the United States. 

(2) The appellants being citizens of Prance, and 
France not extending reciprocal rights to citizens 
of the United States, the appellants are not entitled 
to recover in this case. 

(3) The motion to intervene of David Keane, 
Receiver, and the motion of the appellants to 
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amend their bill of complaint so as to make him 
a party defendant to the suit, were properly denied. 
Respectfully submitted. 

Dean Hill Stanley, 

A. R. Johnson, Jr., 

Special Assistants to the Attorney General. 
Attorneys for Thomas W. Miller, as Alien Prop¬ 
erty Custodian, and Frank White, as Treasurer 
of the United States. 
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Statement of the Case. 

There are presented in one record two appeals, one 
brought by the plaintiffs, De La Mettrie and James in 
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No. 4137 and the other brought by David Keane, as 
receiver, No. 4138. 

The appellants in No. 4137 brought an action against 
the Alien Property Custodian and Treasurer of the 
United States to enforce the collection of the judgments 
which they had recovered in the Surrogated Court of 
Ulster County in the State of New York, out of property 
of Elizabeth P. De Gasquet James (their judgment 
debtor) which had been sequestrated by the Alien 
Property Custodian. Judgment was entered below dis¬ 
missing the bill of complaint (Record, pp. 16, 17) and 
from this judgment the first appeal is taken. 

David Keane was appointed receiver in supplementary 
proceedings in the State of New York, such proceedings 
being instituted supplementary to the executions issued 
by the appellants in No. 4137 upon their judgments. 
Keane as receiver applied to be made a party to the first 
mentioned cause and his motion for intervention was 
denied (Record, p. 54), and a motion made by the 
appellants in No. 4137 to amend their pleadings by 
bringing him in as a party was also denied (Record, p. 
64). From the order denying receiver's application to 
intervene the second appeal is taken. 

Appeal of De La Mettrie and James 9 No. 4137. 

Statement of Facts. 

The facts in this case are so clearly stated in the brief 
submitted on behalf of the Alien Property Custodian 
and the Treasurer of the United States that a repetition 
of them here is unnecessary. 

Certain other facts are set forth in this brief in connec¬ 
tion with the points of the argument. We follow the 
order of the argument filed by the other appellees in 
their brief. 
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Argument. 

I. 

The debt alleged to be owing to the appellants does not 
arise with reference to the moneys or other property 
held by the Alien Property Custodian or the Treasurer 
of the United States under the terms and provisions of 
the Trading with the Enemy Act, as amended. 

It is respectfully submitted that the case of Banco 
Mcxicano v. Deutsche Bank, 263 U. S. 591, affirming the 
judgment of this Court reported at 289 Fed. Rep. 924, is 
conclusive on this point. 

The argument made in behalf of the other appellees is 
adopted as the argument in behalf of the appellee James. 
The facts concerning the origin of the debt and the 
property seized, are not clearly set out in the brief of 
the other appellees, because, as they properly contend, 
these facts were not established as to them by proper 
evidence. They are set forth in the stipulation which was 
entered into between the appellants and this appellee 
I Rec., p. 68). It appears from this stipulation, at the 
bottom of page 69, that Amedee De Gasquet James, the 
former husband of this appellee and father of the appel¬ 
lants, died on July 28th, 1903, in France; that in a pro¬ 
ceeding for the judicial settlement of the accounts of 
appellee James as executrix of her husband’s estate, 
entered in the office of the Surrogate of Ulster County, 
in the State of New York, on March 21, 1915, judgments 
were entered against the appellee James and in favor of 
the appellants. These judgments were subsequently re¬ 
versed by the Appellate Division of the Supreme Court 
of the State of New York; the judgment of the Appellate 



Division was in turn reversed and the Surrogate’s decree 
modified and as modified affirmed by the Court of Ap¬ 
peals of the State of New York; and thereafter a decree 
in accordance with the final decision of the Court of 
Appeals was entered in said Surrogate’s Court on No¬ 
vember 3rd, 1917. By the judgments as thus modified 
each of the appellants was awarded a judgment against 
this appellee in the sum of $65,133.25 [Record, p. 70 
(5) ]. 

These appeals are to be decided upon the law, not 
with reference to any questions of sentiment, but the 
appellants have seen tit to set forth in their brief, on 
pages 3 and 4, matters not having any bearing upon the 
issues here involved. If the Court desires to understand 
how it came that these judgments were rendered against 
this appellee, reference is made to the Matter of James, 
172 App. Div. 800, and more particularly at pages 800 
and 811, and 221 N. Y. 242. Notwithstanding these 
judgments were rendered against the executrix, she 
was awarded full commissions for her services (172 
App. Div. 809, 221 N. Y. 259). 

In the year 1887 (sixteen years prior to her husband’s 
death) the appellee James, out of her own property 
amounting to about $135,000, entered into a trust 
agreement with The Farmers’ Loan and Trust Company, 
a copy of which is attached to the stipulation (Record, 
p. 72), by which she reserved to herself an estate for life, 
in trust, with remainder over to her four children. This 
was a voluntary trust created out of her own property 
(Record, p. 71). It was the interest of appellee under 
this trust deed and a deposit which consisted of income 
derived from it and certain bonds which are of little or 
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no value, but which are not shown to have any connection 
whatever with the estate of Amedee De Gasquet James, 
that were seized by the Alien Property Custodian on or 
about May 20th, 1918 [Record, p. 71 (6) ]. 

It therefore appears affirmatively from this stipulation, 
which is an admission at least upon the part of the 
appellants, that their claims do not arise with reference 
to the money or to the property held by the Alien 
Property Custodian or Treasurer of the United States. 

It appears that subsequently to the seizure by the 
Alien Property Custodian, executions upon these judg¬ 
ments were issued out of the Surrogate’s Court of 
Ulster County. Neither the docketing of the judgments 

nor the issuance of the executions effected anv lien or 

* 

charge upon the property which the Alien Property 
Custodian had already seized. 

This conclusion has been asserted by the United States 
Circuit Court of Appeals, Second Circuit, in an appeal 
made by these same appellants upon the same judgments 
for leave to intervene in a suit in the United States 
District Court for the Eastern District of New York, 
entitled Aronstam v. James. Three opinions were ren¬ 
dered by the Courts upon this application. They will 
be found reported under the title of Aronstam v. James , 
273 Fed. Rep. 545, 273 Fed. Rep. 548 (being the two in 
the District Court), and 273 Fed. Rep. 688 (being the 
opinion of the Circuit Court of Appeals). In this latter 
opinion the Court says among other things: 

“Aronstam’s suit is under section 9 of the 
Trading with the Enemy Act (Comp. St. 1918, 
Com. St. Ann. Supp. 1919 JllS^e), and the funds 
of the respondent Mrs. James are in the treasury 
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of the United States awaiting the determination 
of it. The petitioners had no lien upon these 
funds under section 1405 of the Code of Civil 
Procedure of New York, because they are not chat¬ 
tels nor subject to levy by execution.” 

So far as any point may be made by the appellants that 
the action of Mr. Justice Hoehling in denying a motion 
to dismiss the cause on motion, in some way determined 
the law of the case, in addition to what the other appel¬ 
lees in their brief have said about this we would call 
attention to the fact that the appellee James was not a 
party to this motion. The order denying the motion was 
entered October 20th, 1921, and her answer was not filed 
until November 22nd, 1921 (Record, p. 13). 

The statement made by the appellants on page 7 of 
their brief to the effect that the order was made bv Mr. 
Justice Hoehling after a full hearing might lead the 
Court to suppose that the appellee James had joined in 
the motion, which is not the fact. But the contention 
itself is disposed of by the brief of the other appellees. 

There is a suggestion about the middle of page 10 of 
appellants’ brief that appellee James’ property was 
seized bceause she was married to an alien enemy. This 
is an error. Her property was sequestered because she 
was in enemy territory—Austria—although she was an 
American citizen. Her marriage to a German had been 
annulled prior to the seizure [Record, p. 09 (2) ]. At 
page 32 of appellants’ brief it is said, “She was at most 
a technical alien enemy under the Act, and the property 
sequestered was her separate estate.” She was not held 
to be an “alien enemy” but “to be an enemy within the 
meaning of the said Trading with the Enemy Act” 
(Record, p. 77). 
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II. 

The dismissal of the bill herein by the Court below on the 
ground that France had not extended reciprocal rights as 
required as a prerequisite for such an action under the 
Trading with the Enemy Act, as amended, is correct. 

This point is very fully argued by the other appellees 
in this ease and we are quite content to rest our argu¬ 
ment upon their brief and with the conclusions of the 
Court below, found printed in the record, pages 136, 137 
and 143, where the Court said: 

“I hold, as a matter of fact, that in a case of 
this kind there was no reciprocity, because as 1 
read the testimony of the two French experts, I 
believe it is the law of France, and they testify 
to it, that American citizens could not go to 
France now and establish—not file; anybody can 
file a claim—but could not go and establish a 
claim on these facts against the sequestered prop- 
ertv in France.” 

c- 

And after reviewing the testimony of Le Paulle and 
Pellerin, the two experts on French law, continued: 

“So, I find as a fact that while the law of 
France is that an allied—I suppose we have to call 
ourselves an ‘associated’ power—while the citizen 
of an allied or neutral power has exactly the same 
rights in the French courts as a Frenchman has, 
to that extent there is reciprocity, I do not think 
there is any power in the French Court to let a 
French citizen recover under those circumstances. 
In other words, there isn’t any reciprocity as to 
the particular thing that we have under considera¬ 
tion here.” 


The statement on page 8 of appellants’ brief that “the 
defendant James did not attempt to raise the question as 
to the accord of reciprocal rights by the Government of 
France,” etc., is incorrect. Issue was duly taken on these 
allegations in her answer (par. XI, Record, p. 34). 

Appeal of David Keane, Receiver, No . 4138 . 

The application of the Receiver David Keane, appellant, 
for leave to intervene in the pending action and the motion 
of appellants to bring him in as a party were properly denied. 

It appears that by an order of a Justice of the Supreme 
Court of the State of New York, made on the 18th day 
of June, 1923, in the matter of the proceedings instituted 
by George Pratt De Gasquet James, as judgment-creditor, 
David Keane was appointed receiver in proceedings sup¬ 
plementary to execution on the judgment recovered by 
the said George Pratt De Gasquet James, which judg¬ 
ment is the basis of the present suit, so far as he is con¬ 
cerned (Record, p. 43). 

By order of the County Judge of Oneida County, New 
York, in proceedings supplementary to execution insti¬ 
tuted by Pauline Andre De La Mettrie, as judgment- 
creditor, this receivership was extended to that proceed¬ 
ing. The order was made on the 28th day of July, 1923, 
and it was based upon the judgment set out by the appel¬ 
lant, De La Mettrie, as the basis of her suit in the case 
at bar (Record, p. 45). 

Both of these orders were made in what is known as 
third party proceedings, that is to say, were entered in 
proceedings instituted against persons supposed to have 
in their possession property of the judgment-debtor. It 
is recited in the first order that the judgment-debtor was 
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not served with notice of the application of the order 
because she was not in the State of New York and now 
resides and has for many years resided in Europe 
(Record, p. 44). A similar recital is made in the order 
of the County Judge (Record, p. 45). 

The denial of the intervention of the receiver may be 
supported upon either one of three grounds: 

(1) The receiver in any event was not vested with title 
to any claim prior to the date of the first order appoint¬ 
ing him receiver, that is to say: June 18th, 1923. 

Section 9, subdivision (e), of the Trading with the 
Enemy Act provides that no matter who the claimant 
may be, the debt asserted must “be owing to and owned 
by the claimant prior to October 6th, 1917.” Inasmuch 
as the claim in question was not owned by the receiver 
prior to the date mentioned, he could not assert any 
rights in this Court based on such a claim. 

(2) Under the New York statute, the receiver in sup¬ 
plementary proceedings takes no title to property exempt 
from levy and sale under an execution. 

Section 777 of the Civil Practice Act of New York 
(formerly Section 2463 Code of Civil Procedure) pro¬ 
vides : 

“This article (relating to Proceedings Supple¬ 
mentary to Execution) does not authorize the 
seizure of, or other interference with, any prop¬ 
erty which is expressly exempt by law from levy 
and sale by virtue of an execution.” 

The property involved in the present case is expressly 
exempt from levy and sale under an execution under sub- 
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division (f) of Section 9 of the Trading with the Enemy 
Act, which reads as follows: 

“(f) Except as herein provided, the money or 
other property conveyed, transferred, assigned, de¬ 
livered, or paid to the Alien Property Custodian, 
shall not be liable to lien, attachment, garnish¬ 
ment, trustee process, or execution, or subject to 

anv order or decree of anv court." 

• • 

(3) The receiver in supplementary proceedings ap¬ 
pointed in New York State cannot maintain an action in 
the Supreme Court of the District of Columbia. 

The leading case among the Federal decisions is that 
of Booth v. Clark (1855), 58 U. S. 322, in which it was 
held that a receiver appointed under a creditor’s bill in 
the State of New York could not sue in the United 
States Circuit Court for the District of Columbia. The 
Court said at page 167: 

“Whatever may be the operation of the decree 
in respect to the receiver’s powers over the prop¬ 
erty of the debtor within the State of New York, 
and his right to sue for them there, we do not 
find anything in the cases in the New York Re¬ 
ports showing the receiver’s right to represent the 
creditor or creditors of the debtor in a foreign 
jurisdiction. It is true that the receiver in this 
case is appointed under a statute of the State of 
New York, but that only makes him an officer of 
the court for that State. He is a representative of 
the court, and may, by its direction, take into his 
possession every kind of property which may be 
, taken in execution, and also that which is equi¬ 
table, if of a nature to be reduced into possession.” 
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There was added bv what is now known as the Code 

«/ 

of Procedure of New York, the first part of which was 
adopted in 1848, a chapter which was entitled Proceed¬ 
ings Supplementary to Execution, which provided a sub¬ 
stitute for the bill in chancery. The various provisions 
of the code authorizing these proceedings were to be con¬ 
sidered as a scheme to take the place of the former bill 
in chancery (/. & T. N. Bank v. Quackenbush, 143 N. Y. 
567, 573). 

In the case of Lynch v. Johnson , 48 N. Y. 27, it was 
stated that: 

“Proceedings under Sections 292 and 294 of the 
Code are parts of the same scheme for the collec¬ 
tion of debts inaugurated by the Code. These sec¬ 
tions furnish a simple substitute for the creditor’s 
bill, as formerly used in Chancery.” 

The nature of the proceedings supplementary to execu¬ 
tion and the position of a receiver therein under the pro¬ 
visions of the statutes of New York have been described 
in various ways. In the case of Mulstein Co. v. City of 
New York, 213 N. Y. 308, at page 314, the Court said: 

“The issuing of an execution upon a judgment is 
a proceeding in the suit, and so are the proceedings 
supplementary thereto (Weyman v. Childs, 41 N. Y. 
159; Ward v. Boy, 69 N. Y. 96). Those decisions, it 
is true, were made prior to the passage of said Sec¬ 
tion 2433 of the Code of Civil Procedure. None 
the less I think that as far as the question before 
us is concerned, the proceeding though for some 
purpose a special proceeding, is still but supple¬ 
mentary to the execution and in aid of the judg¬ 
ment.” 
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Again in Matter of Bouckcr Co. v. Callahan Co., 218 
X. Y. .*121, at page 324, the Court said: 

“A receiver appointed under the General Corpo¬ 
ration Law acts for the benefit of all the creditors 
of the corporation, who are thus assured that no 
one will acquire a preference over any other in the 
distribution of its assets; whereas a receiver in 
supplementary proceedings represents only the 
creditor who procured his appointment and such 
others as may have caused the receivership to be 
extended to their claims, each becoming entitled to 
payment in full in the order of diligence.” 

The receiver in this present case, therefore, occupies no 
better position than the receiver in the case of Booth v. 
Clark. 

The case of Booth v. Clark has been uniformly followed 
in the Supreme Court of the United States. See the case 
of Star ret t v. Second National Bank , 248 IT. S. 74, at 
page 7b. 

The cases in w r hich the Courts of the United States 
have recognized the right of a foreign receiver to sue in 
the Federal Courts have been cases of statutory receivers 
of corporations or analogous instances. We have been 
unable to find and we do not believe that there is an 
instance in which the receiver of an individual, appointed 
in proceedings supplementary to execution or under a 
creditor’s bill, by virtue of his appointment has been 
allowed to maintain an action in a Federal Court. The 
only method in which rights can be asserted in those 
courts are by the original creditors and not by the 


receivers. 
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CONCLUSION. 

The decree of the Supreme Court of the District of Co¬ 
lumbia dismissing the bill of complaint of the appellants in 
No. 4137 and the order denying the motion of the receiver to 
intervene in No. 4138 should be affirmed. 

Respectfully submitted, 

FRANK DAVIS, Jr., 

S. M. STELLWAGEN, 
WILLIAM J. NEALE, 
FREDERICK GELLER, 
Attorneys for Elizabeth Pratt De 
Gasquet James, Appellee. 


